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Introduction

Los Angeles has already rendered Owens Valley waterless, 

now L. A.’s government officials want to pump water from the 

Columbia River clear down to Los Angeles. Throughout the West 

water has traditionally been referred to as being an infinite 

natural resource, but in actuality the West is a semidesert and 

water is scarce, very scarce. But the manner in which water 

policy is conducted will not be able to meet the growing concerns 

of both industrialists and environmentalists.

Throughout all aspects of natural resource public policy and 

management, there is a growing concern for rights of the natural 

world. Society is beginning to question its very relationship with 

the natural environment. Hence it is apparent that natural 

resource public policy and management is in a time of transition. 

There is an increasing appreciation for policy to reflect more
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biocentric concerns rather than the traditional anthropocentric 

values of yesterday.

This paper attempts to show that a biocentric ethic must be 

considered when dealing with western water problems. I attempt 

to show that natural objects and ecosystems are valuable and 

deserve moral consideration in and of themselves. The first part 

of this paper shows how traditional water policy, based on the 

prior appropriation doctrine, only deals with natural resources as 

instrumental to man. The anthropocentric environmental ethic 

only acknowledges human goals and human interests, while 

concern for the environment only arises when consequences may 

help or hurt human beings.

This paper shows the limitations of prior appropriation due 

to its anthropocentric base; its biggest limitations are 

environmental. In the third part of this paper I set up a 

normative framework from which western water policy should be 

based. This new and more biocentric environmental ethic will 

provide itself as a tool for public policy decision makers to reach 

the delicate balance between industrialization and the 

environment. Part four demonstrates western water policies that 

follow a biocentric ethic. There are also examples of a landmark 

court decision and federal legislation that follow biocentric 

principles. The main purpose of chapter four is to express the 

idea that the normative framework introduced is not utopian, but 

rather practical and realistic.

In conclusion I attempt to show that there are needs for 

major change in western water law. Within the next five to ten
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years the past one hundred years of western water law will be 

questioned by a more sensitive and broader biocentric 

environmental ethic. Charles Wilkenson, professor of law at the 

University of Colorado, once said that, “Law tends over time to 

reflect societal values, and this has always been signally true of 

western water law.” (Wilkenson, p. 317) For. this reason it is my 

contention that western water law is on the verge of major 

change, but not a moment too soon.
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Chapter I

Historical Development of the Prior 
Appropriation Doctrine

In nature there are neither rewards nor punishments, 
there are only consequences. Robert B. Ingersole

Western water laws were developed around the mid to late 

1800’s to meet the needs of the California mining camps. The 

discovery of gold in California’s American River, 1849, began the 

gold rush to the Great American Desert. While the number of 

miners increased in the West, so too did the demands on water. As 

streambeds increasingly became dry water disputes were 

paramount. Water laws were badly needed, but the West had no
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existing laws to deal with such conflicts. Due to the extreme 

topographical differences between East and West, eastern water 

laws (from which the miners came) could not apply in the West. 

Although the contrasting climates and disputes for water were less 

than humorous to the miners, Mark Twain captured the contrast 

between East and West rivers with a hint of .humor:

Consequently, such people feel rather disappointed 
when they stand on the shores of the Humbolt or the 
Carson and find that a "river" in Nevada is a sickly 
rivulet which is just the counterpart of the Erie canal in 
all respects save that the canal is twice as long and four 
times as deep. One of the pleasantest and most 
invigorating exercises one can contrive is to run and 
jump across the Humbolt river till he is overheated, 
and then drink it dry. (Meyer, p. 2)

Mark Twain's description of "sickly rivulets" is a perfect example 

why Westerners could not use Eastern water law to solve their 

problems.

Eastern water law is based on riparian rights which originated 

in England. In the east any owner of riparian land that either 

borders or encompasses a lake, stream or river must share equal 

riparian rights on the water. No one individual owns the water, 

but each riparian land owner has the right to its continued flow 

and reasonable use (within the watershed) as long as the use does 

not infringe on the water needs of other riparian owners. Due to 

the abundance of water in the East, riparian rights are effective, 

but in the West, if everyone shared the water equally, then no 

one's share of water would amount to any use. Hence, eastern
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riparian rights would not work in the West. Although it was clear 

that riparian water rights would not work, there was 

indecisiveness as to what type of water rights to develop.

The most logical and convincing arguments were those from 

senior miners. They felt that since they were the first to use the 

water, they should have first rights to the water. During this 

period natural resources were strictly considered as representing 

mere utility to human beings. Water was only seen from a purely 

anthropocentric view point, hence water was only a instrument to 

be used to achieve human goals and aspirations. Without any 

plausible alternatives, it was a difficult argument to dispute.

Hence, the development of "first in time is first in right."

Although there are many arguments as to what exactly merits 

first in time first in right priority, in simple terms it means that 

the first person to put the water to use has first priority to 

continue using the water over those who come later. (Meyer, p. 2) 

The priority date upon which one claims he/she put the water to 

use distinguishes senior and junior water users. Senior water 

users have precedent over junior users. This first in time first in 

right rule became known as the prior appropriation doctrine, 

which continues to govern water policy and management today.

Prior appropriation was accepted by the courts and effectively 

used to settle small-scale, two-party disputes. Before long, as the 

West's population escalated, western state statutes and 

administrative policy become based on prior appropriation 

principles. Although all western state constitutions or statutes 

declared water to be public, states had no sound alternatives

6



against prior appropriation. Big scale land and water developing 

interests saw prior appropriation as a purely legitimate means to 

obtain enormous water rights.

In order for developers to make claims on water they had to 

create actual uses for the water. Thus, the developers operated 

under the illogical misconception that: In order to control scarce 

water it is necessary to build projects, projects, and more projects. 

(Wilkinson, p. 7) This attitude, coupled with the laissez faire, 

Social Darwinism that was so vogue during the late 19th century, 

encouraged private exploitation of public water resources.

Prior appropriation was a successful guide for settling small 

water disputes. It was not until the state's, big developer's and 

the federal government's use of prior appropriation that the idea 

began to falter. By then it appeared too late to discover any 

alternatives. The matrix of administrative agencies, directed 

under prior appropriation rules, confirmed that prior 

appropriation had become a concrete principle within the status 

quo of the establishment.

Wyoming was the first state to establish state administrative 

agencies for water rights distribution based on prior 

appropriation. During their infancy, state administrative water 

rights agencies were frowned upon. Elwood Mead first introduced 

the idea to the state of Colorado. After Colorado's rejection, Mead 

then moved to Laramie, Wyoming in 1888. Mead not only 

participated in drafting Wyoming's constitution, he became 

Wyoming's first territorial engineer and created the state's first 

administrative agencies responsible for reviewing and issuing
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water rights. The Board of Control required that water users 

obtain water rights through a permit issued by the State Engineer. 

(WCA 41-4-50) The Board of Control was responsible for 

reviewing, accepting and or rejecting any water claims, while the 

State Engineer drafted and issued each water permit. (WCA 41-4- 

301 to 408)

In 1895 Nebraska followed suit. (NCA 46-202(1)) Prior 

appropriation guaranteed approval of water rights claims to who 

ever first submitted proof of using the water, but prior 

appropriation laws alone were not sufficient enough to transport 

water from rivers across and onto arid lands of the west. Physical 

structures were needed. State and private capital were less than 

sufficient to meet the extraordinary costs of erecting such dams 

and conveyance systems. Hence, the states, spearheaded by 

mining, agriculture and land development interests, pressured the 

Federal Government for relief. In 1902 the Federal Government 

established one of the largest and most destructive financing 

programs—The Reclamation Act. (Reisner)

Although the West was predominantly conservative and anti 

bureaucracy during this period, it is not surprising that from 1902 

to 1919 nearly all states on or west of the 100th meridian enacted 

laws establishing state administrative systems. (Wilkinson, p. 9) 

The very same large scale land-sale promoters, mining companies 

and agricultural businesses that did not trust established 

bureaucracies pressured their states to accept some type of 

agency and fast. These interests were not about to forfeit
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federally- financed water, big-projects and staggering profits due 

to the lack of coherent state water law.

Despite the fact that section 8 of the Reclamation Act 

specifically stipulates that, "[Njothing in this act shall be construed 

as affecting or intended to affect or in any way interfere with the 

[water] laws of any State or Territory," the interests didn't want 

control of their western water ending up on Capital Hill. 

(Reclamation Act, Sec. 8) Even though the language is perfectly 

clear, every state in the West has declared some sort of state 

agency to oversee water distribution except Colorado. Montana 

withheld until 1973 before the adoption of an administrative 

permit system. (MCA 85-2-302) Even though Mead envisioned 

administrative agencies to treat water as a public resource, which 

he specifically stated in Wyoming's constitution:

The water of all natural streams, springs, lakes, or other 
collections of still water, within the boundaries of the 
state, are hereby declared to be property of the state. 
(Wyoming Constitution, Art. VIII Sec. I)

But water agencies shifted their allegiances and strictly enforced 

private ownership of public resources.

Although Mead was aware of the importance of building well 

thought out and efficient water projects, he could never have 

envisioned that the guise and magnitude of construction would be 

driven by the shallow values of power and greed. Worst of all, 

the projects were developed with a complete disregard for the 

environment. Taxpayers are still paying for the projects, but
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nature suffers the brunt of the consequences. Today Glen Canyon 

is gone and the Colorado Delta is dead. Missouri bottomlands are 

gone and nine out of ten acres of wetlands in California no longer 

exist along with millions of migratory birds. The nationally 

acclaimed salmon runs of the Colorado, the Sacramento, the San 

Joaquin and many of there tributaries are diminished or extinct. 

(Reisner, p. 267)

Not all of these catastrophes can be attributed to the use of 

prior appropriation as a guide for western water policy and 

management, but most of them can. Due to the fact that prior 

appropriation is based on the principles of an anthropocentric 

environmental ethic, there are many inefficiences found in prior 

appropriation.
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Chapter II

Limitations of the Prior Appropriation Doctrine

A. Inefficiencies

Montana's general water policy declaration, Section 85-1- 

101, MCA, specifically states:

Water resources of the state [must] be put to 
optimum beneficial use and not wasted. The 
development and utilization of water resources and 
the efficient, economic distribution thereof are vital 
to the people in order to protect existing uses and 
to assure adequate future supplies for domestic, 
industrial, agricultural, and other beneficial uses. 
(MCA, 85-1-101)

Future population growth will inevitably add to the demands on 

Montana's water supply. Water is a finite resource, thus continual

1 1



water supplies depend upon increasing water use efficiency and 

eliminating waste. The physical supply and legal availability of 

water represent obstacles that must be overcome in order to 

adhere to the goals of Montana's water policy. Although there is a 

general consensus that water must be used efficiently, there are 

no agreements on what is efficiency. If Montanans want water 

resources to be used efficiently to maximize production for 

individuals' goals and to maximize water's usefulness to the 

"whole" of the state, then it is imperative that Montana's water 

users find some common ground on efficiency.

In economic terms efficiency is a measurement of 

improvement in allocating goods and services between users. As 

stated in the State Water Plan issue number three of the Water 

Resources Division of Helena's Department of Natural Resources 

and Conservation, this measurement of pareto-optimal is the goal 

behind which water policy must be directed:

A "pareto-optimal" efficiency allocation of the resources 
is one which no one person can gain from a reallocation 
without a net cost to any other person—the goal is not to 
maximize production of a given product, but to maximize 
utility from available resources. T his concept of 
economic efficiency is of greater relevance to the state, 
as a measurement of the state's success in the 
distribution of water among water uses and users. To 
some extent, this definition also fulfills a societal goal 
of fairness to the allocation of a resource. (State Water

Plan, p. 3)
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Hence, according to the DNRC's interpretation of efficiency, prior 

appropriation doctrine is and breeds inefficiency.

As mentioned earlier, there have been some differences of 

opinion as to what exactly constitutes first use of water. For some, 

only diverting water from its natural stream streambed, for off 

stream use, constitutes first use. The Fort Bqlknap Indians, along 

Montana's Milk River, fell victim to such a misconception. By an 

earlier and long forgotten treaty the Belknap Indians were 

granted a reservation covering the entire state of Montana above 

the Mussel Shell River. A subsequent treaty in 1874 reduced 

their granted land. In 1888 the Indians were finally granted a 

further reduced, yet "permanent" home. The reduction in the size 

of the reservation was so severe that the Indians had no means to 

maintain their former lifestyle. Their only course of action was 

irrigated agriculture. But throughout the tribe's existence water 

was never used outside of its natural flow. Hence, the Indians 

were granted no water rights from which to irrigate. (Meyer, p.

15) In 1908 the United States Supreme Court finally handed 

down a decision in Winters v. U. S. The court concluded that while 

the 1888 treaty failed to reserve explicitly any water rights for 

the Indians, such a reservation must have been implied in order 

for the Indians to survive. (Winters v. U. S. 207).

The misconception that diversion of water from its natural 

flows are the only way to make claims on a water rights are 

common throughout prior appropriation doctrine. This problem 

alone constitutes much of the inefficient use of water in Montana.
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Agriculture is Montana's largest consumptive user of water. 

But in Montana, agriculture relies on irrigation. Irrigation, 

regardless of the fertility of the land, became the most effective 

way to gain first rights to water. It was simple. Irrigation was 

one of the first processes in which it was necessary to divert 

water out of its natural streambed. Although. under prior 

appropriation diversion is a necessary first step in obtaining a 

water right, it is destructive and inefficient.

According to the SCS "Salvage Report,” 1978, only 34 percent 

of irrigated lands in Montana have adequate off-farm conveyance 

systems. Only one-half of the diverted water, due to conveyance 

losses, is delivered to the farms. While five out of the twelve 

inches of water delivered to the farm is used by crops, about one- 

half of the irrigated lands need improved off-farm return systems 

to provide outlets for surface and drainage waters. Due to the fact 

that only one-quarter of the irrigated lands in Montana have 

adequate on-farm irrigation systems and only one-half of these 

obtain good irrigation water management, it is not surprising that 

about 5 acre-feet of water is diverted for every acre-foot used by 

crops. (State Water Plan, p. 8-9)

Although irrigation is inefficient, its rights are protected from 

termination due to prior appropriation doctrine. Today irrigation 

represents 97.6 percent of total state wide water diversions and 

96.4 percent of the total state wide water waste. A simple four 

percent reduction of water consumed though irrigation would 

amount to all other beneficial consumptive uses of water. (State 

Water Plan, p. 20)
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Prior appropriation conflicts with the state’s implied 

conservation goals. By not resolving this dilemma, Montana may 

be forced to sacrifice its share of interstate water. As stated in 

Colorado v. New Mexico, the U. S. Supreme Court concluded that a 

“State's conservation efforts will be considered in determining its 

share of interstate water; states with lower efficiency water uses 

will have to provide for their future needs by improving their 

inefficiencies rather than from a larger share of interstate 

supplies.” Wasteful and inefficient uses will not be protected. 

Further, "[W]e have invoked equitable apportionment not only to 

require the reasonably efficient use of water, but also to impose 

on States an affirmative duty to take reasonable steps to conserve 

and augment the water supply of an interstate stream." (CO v. N M 

459)

Montana is not the only Western state that wastes water. In 

the West, as a whole, agriculture consumes almost 90 percent of 

all Western water. While 41 percent of the diverted water is 

consumed by crops only 46 percent returns to the stream as 

return flow. Although the 13 percent of water that is lost though 

irrigation by consumption of phreatophytes or seepage into 

impervious geological formations seems to be inconsequential, the 

U. S. Soil Conservation Service conclude that such a loss represents 

twenty-four million acre-feet per year. 24 acre-feet per year 

translates into twice the annual flow of the Colorado River. 

(Second National Water Assessment, p. 1) Some agriculturalists 

ignore the 13 percent water loss and argue their efficiency based 

on the 46 percent of diverted water that does become return flow.
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Their argument is moot when contemporary knowledge about 

whole river flow systems are introduced. According to the 

Conservation Foundation, return flows are laden both with natural 

soils and salts and with agricultural chemicals that cause serious 

problems. Further, when excess water is diverted from a stream, 

the return flows usually cause stream temperature to rise to such 

levels that are damaging to fish life. Prior appropriation doctrine 

is not only inefficient, it is based on bad science and disregards 

environmental effects.

B. Environmental Threats

Most state systems, based on prior appropriation doctrine, 

operate under the misconception that ground water and surface 

water are separate. According to Haase, author of the 

Interrelationship of Ground and Surface Water: An Enigma to 

Western Water Law, states:

Most ground water and surface water are 
hydrologically connected. States separate water issues and 
wildlifeissues, so that consumptive water use is treated in 
isolation from biologically intertwined issues of
wildlifehabitat. (Wilkinson, p. 17)

Consumptive water use and wildlife issues cannot continue to be 

separated.

Consumptive water use has direct effects on wildlife, 

especially fisheries. Most stream organisms adapt to specific flow 

velocities, depths, temperatures and fluctuations in water flow.
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Drastic changes in stream flow can have multiple effects on 

fishery resources.

Low stream flows can cause migration barriers for 

anadromous fish, while low spring and summer flows may delay 

migration all together. Many fish have critical levels of tolerance 

for velocity and depth. When choosing spawning areas, based on 

specific requirements that meet their tolerances, requirements for 

egg aeration, fertilization and mobility of fry or juvenile fish must 

be met to ensure viability. Haase says, "...[Cjurrent velocity affects 

substratum quality, and periods of high flow are necessary for 

cleansing siltation from streambeds which is important in creating 

good spawning habitat." (Haase, p. 122) Even though low flowing 

streams are harmful to fish and other organisms that demand a 

high flow of water, these are not the most serious of

environmental effects .

Prior appropriation has made a pseudo distinction between 

water quality and quantity. But water quality and quantity are 

directly related. By reducing a stream's dilutive power, by 

lowering its flow, there is a direct reduction in water quality. 

Reciprocally, a reduction in water quality reduces the quantity of 

water available for consumptive uses. Most, if not all, quantity 

reductions reduce water quality. First, by reducing water 

quantity in a stream, its assimilative capacity is reduced. Second, 

return flows are laden with natural salts, selenium and other 

chemicals that result from an accumulation of soil. Third, return 

flows contain pesticides, herbicides, fertilizers and other 

pollutants. (Johnson, p. 18)
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Although the problems with chemicals were not as acute 

during the 1940's, Aldo Leopold was very aware of soil erosion as 

a pollutant. He referred to it as, "A leprosy of the land." (Leopold, 

p. 44). According to D. Satterland, author of Wildland Watershed 

Management. 1972, "In terms of volume, [sediment] exceeds all 

other sources of pollution combined...erosion and subsequent silt 

deposition is one of the most serious consequences of man-made 

alterations within watersheds." (Satterland, p. 34)

Prior appropriation does not take into account non-point 

(Point pollution is a single identifiable source, i.e., a paper mill) 

pollution or allow decision making to be based on whole 

watersheds. Instead, prior appropriation caters to singular 

appropriators making decisions in isolation. The sad part is that 

the state is the very agency which approves such appropriations. 

Even though certain individuals do not value environmental 

impacts as being important, our society as a whole is beginning to 

recognize the value of our natural environment. Even those 

individuals that only define value by economic terms are starting 

to understand just how economically inefficient the prior 

appropriation doctrine is.

C. Economics
Water users that favor prior appropriations do so because 

they have been quadruply subsidized. Although Congress has cut 

back on funding for reclamation projects, past subsidies have been 

estimated to be in the billions. (National Water Commission, p.

145) Secondly, states subsidize water projects through special 

water districts. The districts have been granted state approval of
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issuing tax-exempt bonds and tax all the land within their district 

boundaries, even the land that receives no benefits from the 

water. (Idaho Code, 43-332)

The third way in which prior appropriation water rights 

holders are subsidized is by ignoring the externalities that are 

imposed on others. Externality costs are imposed upon down 

stream users and recreationalists when streams are depleted. 

(Wilkinson, p. 13) The forth and most substantial subsidy under 

prior appropriation is the ability for users to obtain public water 

rights free of charge. Although users must pay for using federal 

or state timber, grazing land, energy minerals and wildlife, there 

is no charge for the use of water. Some subsidies can be beneficial 

to the whole society by construction of mass transit, parks, and 

the arts, but subsidies sponsoring prior appropriation have been 

directed for far too long by the narrow interest groups supports. 

Even though many of these subsidy recipients would be the first 

to oppose subsidization of other government projects, they are 

head strong in making sure they get their hand outs. Based on the 

decision making criteria which prior appropriation is based and 

reviewing the extent of subsidization that these interests receive, 

it is inconsistent that they would even favor prior appropriation.

Prior appropriation caters to the large majority of whom favor 

the Market Account approach in distributing natural resources. 

Mark Sagoff, author of Where Ickes Went Right or Reason and 

Rationality in Environmental Law, explains that the Market 

Account approach is an, "Economic approach to social regulation of 

allocating resources." (Sagoff, p. 69) The economic approach
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allows market prices to be the sole determinant as to what 

resources are worth. But as D. W. Pearce, author of Environmental 

Economics, points out, "Economists have regarded environmental 

degradation as a particular instance of 'market failure.' The 

environment tends not to used in an optimal fashion." (Pearce, p. 

76)

Prior appropriation supporters are attracted to the economic 

approach because it offers a well-developed, value-free 

methodology. Simple cost-benefit analysis provides criteria, rules 

and procedures from which decision makers feel their policies are 

objective. Thus cost-benefit analysis appears to provide a neutral 

position from which policies are made. The appeal lies in the 

bureaucrat's ability to hide his or her power behind the 

methodology. The power and the responsibility become less 

beholden to the individual and the bureaucracy. Society as a 

whole must carry the burden of the blame, while nature suffers 

its consequences. (Simon, p. 32)

Based on written legislation, simple allocatory efficiency is not 

a goal of environmental policy. The National Environmental Policy 

Act of 1969 states that it is the social goal of environmental policy 

to, "Assure for all Americans safe, healthful, productive, and 

aesthetically and culturally pleasing surroundings." (U.S.C., Sec. 

1851) Furthermore, the only environmental statute that mentions 

allocatory efficiency explicitly rejects it as the single goal of 

environmental policy. (Fishery Conservation and Management Act 

of 1976) Environmental law consistently emphasizes ethical 

values as being equal or even greater to economic values.
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The economic approach to natural resource public policy acts, 

more often than not, in direct conflict with the explicit goals of 

environmental policy. Proponents of the economic approach have 

yet to justify that allocation efficiency is a social value. As it 

stands, allocation efficiency allows polluters to impose risks and 

hazards on people and their property without .consent. Just such 

injustices will continue as long as polluters actions our allowable 

as long as they pass a cost-benefit analysis test. (Sagoff, p. 277)

The problems with prior appropriation and the market 

account are not only the environmental consequences, but that the 

foundation from which decisions are formulated lack any moral 

reason, ethic or human investment. They are strictly based on a 

shallow anthropocentric ethic that merely values resources as 

instrumental and not valuable in and of themselves.
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Chapter 111

A Normative Framework for Revising the 
Prior Appropriation Doctrine

A thing is right when it tends to preserve the integrity, 
stability, and the beauty of the biotic community. It is 
wrong when it tends otherwise. Aldo Leopold

Aldo Leopold, author of A Sand County Almanac and Game 

Management, had a way of thinking that is necessary for correct 

water management reform. With a master's degree in Forestry 

from Yale University, Leopold specialized in Wildlife Management 

and helped establish the first wilderness area, the Gila Wilderness 

Area. (Wilkinson, p. 20) Although Leopold made significant 

scientific justifications for a land and water ethic, his name is 

rarely heard of in the field of water law. Leopold's ethic questions 

the abthropocentric ethic of the past. By doing so he changes the 

nature from towards which man must see water. He says it (his 

ethic), "Changes the role of homo sapiens from conqueror of the
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land-community to plain member and citizen of it." (Leopold, p.

72) Through Leopold's understanding of human dependence upon 

the environment, he acknowledges the simple fact that a land 

ethic, "Enlarges the boundaries of the community to include soils, 

waters, plants, and animals, or collectively: the land." (Leopold, p.

73) One of the main problems with the prior,, appropriation 

doctrine is that each water right is assessed in isolation and lineal. 

Leopold criticized Darwin's study of parallel plant and animal 

species. His method of analyzing the subjects in isolation of the 

others was a wrong approach. Leopold expresses that:

To learn the hydrology of the biotic stream we must 
think at right angles to evolution and examine the 
collective behavior of biotic materials. This calls for a 
reversal of specialization; instead of learning more and 
more about less and less we must learn more and more 
about the whole biotic landscape. (Leopold, p. 18)

The same fault is inherent in prior appropriation. Water quality 

considerations should not run parallel to historical, recreational, 

cultural and economic fields. Water policy should be based on its 

perpendicular relationship to all other fields. In effect water 

rights cut across all other fields. Hence, water rights should be 

assessed with consideration for each and every field. (Wilikinson, 

p. 32) The biocentric environmental ethic implies that western 

water policy should balance the interests of humanity with the 

interests of natural rights and ecosystems. (McKinney, p. 3) 

Biocentric environmental ethics not only includes historical and 

cultural environmental problems, but it considers the rights of
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future generations, rights of animals, rights of natural objects and 

entire ecosystems. Right and wrong, in regards to our 

environment, can no longer be solely based on human interests. 

Water is a natural resource that provides life value to all types of 

life, hence water should be treated with the utmost respect and 

moral consideration.

Holmes Rolston is yet another important environmental 

scholar, whose name has been omitted from the annals of western 

water law. Rolston strongly agrees with Leopold's conclusion that 

"the only sure conclusion is that the biota as a whole is useful, and 

includes not only plants, animals, but soils and waters as well." 

(Leopold, p. 23) Rolston took this view one step further and 

developed a comprehensive taxonomy of values. The taxonomy 

consists of both anthropocentric values and natural values.

Rolston's taxonomy of values consists of:

Anthropocentric Values Boicentric Values

individual preference (ip) 
market price (mp)
individual good (ig) organismic (or)
social preferences (sp) ecosystemic
values(es)
social good (sg)

Individual preference values are indicative of what 

individuals will chose when given alternatives. The value lies 

within the experience of satisfying personal interests, simple 

hedonistic desires. Organisms have no way to express individual 

preference values, while individual preference values of human 

beings can be vocally expressed or expressed through behavior.
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Market price values are those expressed by the prices of goods 

and services. Individual good value is a value that exists 

regardless if the individual recognizes its value or not. Although a 

person may have the individual preference to smoke, it is not an 

individual good. Social preference value is determined by a 

compilation of individual preferences, while s.ocial good value 

exists above social preference whether or not a society recognizes 

its social good. Organismic value is an intrinsic value that all 

organisms possess and ecosystemic values are those intrinsic 

values that entire ecosystems possess. Water policy must be 

guided by evaluating the effects each policy has on the integrity 

of each and every value within Rolston’s taxonomy. With a 

biocentric environment ethic human beings must consciously fit 

human collective decisions in with the natural operations of the 

biotic community. (Rolston, p. 258)

Being that water policy must be guided by evaluating the 

effects each policy has on the integrity of the environment,

Rolston’s taxonomy of natural values can easily be developed into 

a normative model upon which natural resource and western 

water policy, management and law can be judged.

The model represents a guide for which environmental policy 

decisions should be directed. The humanistic values (vertical, left of the 

solid line) are more anthropocentric, yet applicable to all environmental 

issues. The naturalistic values (horizontal, right of the solid line) are 

more biocentric and added when dealing with environmental issues that

1. Concern relict wetlands
2. Concern endangered species
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3. Concerning irreversible ecosystem alterations

A Normative Model for Environmental Public Policy

As a rule social good overrides social preference, yet some 

social preferences produce social good. Hence the arrow from 

social preference to social good. In combination these values 

override individual good. But individual goods contribute to social 

preferences, which reciprocally promote individual goods. Thus, 

the double arrow in between social preference and individual 

good. The asterisks indicates that some individual goods, crucial 

yet few, veto some social preference. Although individual 

preferences often contribute to individual good, individual good 

outweighs individual preference. Individual preferences create 

market prices and in turn market prices satisfy individual
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preferences, again there is a need for a double arrow. On the 

humanistic, anthropocentric side, the good of the whole is given 

greater value than individual goods, except in the rare case of 

gross injustices.

Part of the worth found in social preference is whether or 

not the practice allows a society to function smoothly, but not 

necessarily in accordance with social good. In 1985, responding to 

public polls, the senate of Colorado passed Bill 5. Bill 5 allowed 

federal managers to log the Indian Peaks Wilderness Area to 

provide jobs and fire wood. Further, the bill allowed land owners 

to mine underground for irrigation, industrial and residential 

development. The decision expressed the social preference of the 

Denver-Boulder metropolitan area, but when decades pass, the 

bedrock water in the Denver basin will be gone. The economy will 

crumble. The collective decision will prove to have been made 

contradictory to the social good of Denver's residents. (Roslton, p. 

257)

Organismic value is what is good for an organism. All 

preferences and goods of humans are subject to this 

comprehensive view. Wild nature is a place of values prior to 

human decisions. As Roslton says, "Various instrumental organic 

and environmental goods contribute to an organism's well-being, 

and this well-being is for the organism a telic end-state, an 

intrinsic value, not always a felt (human) preference....Genetic 

information is of high organismic value but has no necessary 

connection with senescence, experience, preference satisfactions,
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elections, legislatures, or markets." (Roslton, p. 257) Just as 

persons live in society, organisms live in ecosystems.

Though the ecosystem seems to be more rational and real than 

our social systems, the ecosystem has a less evident value. There 

are responsibilities and appropriate behaviors that must be made 

towards ecosystems as biotic communities.

In the case where the three aforementioned conditions are 

applicable, the naturalistic or biocentric side has higher value than 

the humanistic or anthropocentric side. Though biosystems are 

naturally selective to fill niches within ecosystems, ecosystemic 

value is given greater emphasis.

The model incorporates intrinsic natural values that are 

completely rejected in cost-benefit analysis. Although there is 

never complete philosophical agreement in a pluralistic society, 

individuals that cannot accept the arguments for biocentric values, 

yet have humanistic presuppositions, can still subscribe to this 

model. Since preserved wildlands have historically been viewed 

as being in the public interest of Americans, there will be an 

agreement about policy, despite differences in measuring value. 

(Roslton, p. 259)

The model is different and extreme to many, but there have 

been some major court rulings and legislature that have been 

based upon similar principles. Hence, our society is willing to 

accept such values. The Mono Lake Case and the Endangered 

Species Act are examples that the presented normative model is 

not utopian. The decision makers behind the following examples 

have been based on biocentric principles.
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A. Case Study of Mono Lake
Near the Eastern entrance of Yosemite National Park rests the 

second largest lake in California. Due to the lake's saline content, 

the lake has no fish. Although there are no fish, the lake supports 

great numbers of Brine shrimp that represent feed for vast 

numbers of nesting and migratory birds. The lake is named Mono 

Lake, which is a haven on the migratory route for Northern 

phalarope, Wilson's phialarope and Eared grebe. Its islands also 

provide protected areas for breeding California gulls.

Most of Mono Lake's water supply comes form tributary 

streams that result from snow melt off of the Sierra Nevada. The 

Mill, Lee Vining, Walke, Parker and Rush creeks are the five major 

tributaries for Mono Lake, but in 1940 the state California's 

Division of Water Resources granted the Department of Water and 

Power (DWP) of Los Angeles a permit to appropriate virtually the 

entire flow of four out of the five streams. By 1970, as a result of 

two major reservoirs, virtually the entire flow of these streams 

have been diverted to facilities in Owens Valley, California. As a 

result, the scenic beauty and ecosystemic value of Mono Lake has 

been pushed to the brink of unalterable devastation.

Plaintiffs filled suit in California Supreme Court to enjoin the 

DWP's diversions. The values which the plaintiffs sought to 

protect were recreational and ecological. Their standing rested 

upon the public trust doctrine. Public trust doctrine was first 

used in 1869. Illinois legislature granted virtually the entire lake 

front of Chicago to the Illinois Central Railroad. Four years later,
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after realizing the mistake that had been made, the state of 

Illinois repealed the grant. As a result of the repeal, Central 

Illinois Railroad sued the state claiming it had no right to take 

back its gift.

The U. S. Supreme Court upheld the state's decision claiming 

that, "[T]he State holds the title to the lands .under the navigable 

waters of lake Michigan.,.[b]ut it is a title different in character 

from that which the State holds in lands intended for sale....It is a 

title held in trust for the people of the State that they may enjoy 

the navigation of the waters, carry on commerce over them, and 

have liberty of fishing therein freed from the obstruction or 

interference of private parties." (Ill. Central Railroad Co. v. Ill.)

Plaintiffs argued that Mono Lake is a navigable waterway.

The United States and California agree that public trust doctrine 

encompasses all land exposed or covered by navigable water. The 

public trust doctrine, as developed in California, protects 

navigable water from harm caused by diversion of nonnavigable 

tributaries. (Santa Clara Law Rev, p. 85) According to Justice 

Broussard, California Supreme Court, 1983, "The public trust is 

more than an affirmation of State power to use public property 

for public purposes. It is an affirmation of the duty of the state to 

protect the people's common heritage of streams, lakes, 

marshlands and tide lands." (National Aud. Soc. v. Alpine County)

Although the court did not put an injunction on DWP, they did 

ultimately agree with the Audobon Society. The court declared 

that California's water law recognize the public trust doctrine. The 

court announced that public trust doctrine be taken into account
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and ordered DWP to reexamine Los Angeles' water rights. It

required California's Water Resources Control Board to weigh the 

relative harm of diversion from Mono Lake against the water 

needs of Los Angeles.

The court decision is clear in restricting state agencies to simply dole 

out water rights without consideration of environmental effects. It is the 

ultimate responsibility of the court to ensure that a balance between 

public trust and water appropriation agencies adhere to principles that 

are least harmful to our environment. As the court said:

This opinion is but one step in the eventual 
resolution of the Mono lake controversy. We do not 
dictate any particular allocation of water. Our objective 
is to resolve a legal conundrum in which two competing 
systems of thought--the public trust doctrine and 
the appropriative water rights system--existed 
independently of each other, espousing principles 
with seemingly opposite results. (Nati. Aud. Soc.. 658)

Although the Mono Lake decision makes no demands on the 

city of Los Angeles, the principles upon which the court's decision 

is based, the principles reflect those found in Rolston’s normative 

model. The Endangered Species Act is another example that 

Rolston’s model can be adhered to.

B. Endangered Species Legislation

The Endangered Species legislation, first passed in 1966, is 

an example of Federal legislation that incorporates the teachings 

of Leopold and Rolston. (CQ Almanac, p. 742) It shows that a 

biocentric environmental ethic is not a new concept, but rather it
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has been in an evolutionary state. The initial comprehensive 

Endangered Species legislation, The Endangered Species 

Preservation Act (PL 89-669), authorized the secretary of interior 

to protect native species threatened with extinction. Three years 

later The Endangered Species Conservation Act of 1969 (PL 91- 

135) increased the secretary of interior's pow,e.r. The secretary 

was allowed the right to create lists of species threatened with 

extinction around the world. Any species found on these lists 

were restricted from being imported into the United States. (CQ 

Almanac, p. 742)

In 1973 President Nixon singed the Endangered Species Act of 

1973 (S 1983- PL 93-205). For the first time the secretary of the 

interior was granted the power to protect species threatened with 

extinction, endangered of becoming threatened and plant life. The 

statute encompasses all plants and animals puts them in the 

public trust of the government. In turn the government is 

required to protect any threatened of endangered species from 

any threat.

The Endangered Species Act recognizes Rolston's values by 

expressing that any threatened or endangered species of wildlife 

and plants "are of aesthetic, ecological, educational, historical, 

recreational and scientific value to the Nation and people." (USA 

Today, p. 24) The statute even recognizes the ecosystemic value 

of ecosystems on which all plants and animals depend. Federal 

agencies cannot permit activities which are likely to jeopardize 

the survival of endangered and threatened species or activities 

that could destroy or adversely modify their critical habitat.
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Without exception, the government may not determine that the 

advantages of a particular project outweigh the potential loss of a 

species and or its environment. (TVA v. Hill)

The Mono Lake decision and the Endangered Species Act are 

examples of a court ruling and legislation that recognize intrinsic 

values that exist within the wilderness. They..also show that 

regardless of how utopian Rolston's normative model may appear, 

it is not beyond the scope of reality. It is a model that can be used 

is assuring social good and the viability of all elements within the 

biotic community.

These are landmark decisions that have raised the 

consciousness of many people to environmental issues. There 

have been many other policy decisions that have happening all 

thoughout the West. These policies are not as monumental, but 

they express the fact that biocentric principles are starting to 

infultrate natural resource policy.
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Chapter IV

Recent Developments in Western Water Policy

If there is any magic on this planet, 
it must be contained in water. Loren Eisley

During Roosevelt's campaign to reclaim the West, water left in 

the stream was said to serve no one. Even worse, free flowing 

waters were considered to be a waste of natural resources. 

According to Roosevelt, "The western half of the United States 

would sustain a population greater than that of our whole country 

today if the waters that now run to waste were saved and used 

for irrigation." (Reisner, p. 117) Since the 1950's opinions are 

starting to change. Free flowing water is no longer viewed as 

being a waste. Waste is trying to completely irrigate a desert. In 

1950, the United States Supreme court offered this response:

These dominating rivers [Sacramento and San Joaquin 
in California] collect tribute from many mountain
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currents, carry their hoardings past parched plains and 
thriftlessly dissipate them in the Pacific tides. [I]t is 
sought to make these streams yield their wasting 
treasures to the lands they traverse.

To harness these wasting waters, overcome this 
perversity of nature and make water available where it 
would be of greatest service, the State of Californiaproposed 
to reengineer its natural water distributions....A cost of 
refreshing this great expanse of semiarid land that will cross 
the plain below the dam. (U. S. v. Gerlach Live Stock Co.) 

There is a growing consensus throughout the west that

streams in and of themselves are not wasteful, but rather carry 

intrinsic values. Instream flows not only have intrinsic 

environmental values, they represent numerous social and 

economic values. The west has historical roots based on the 

navigability of its rivers. Hence, there are historical and cultural 

values that rely on the maintenance of recreational uses of flows 

on the streams and rivers of the west. Restricting recreational 

activities along historical transportation routes for state visitors 

and residents severs the historical umbilical cord. This can 

inevitably destroy the entire historical and cultural heritage. 

District Judge Art Encinas of New Mexico recognizes the 

importance of such values. He asserts that it, "[I]s an affirmative 

duty of the state to protect the people's common heritage of 

streams, lakes, marshlands and tidelands..." (N.M. Stat. Ann.)

Judge Encinas was referring to the water of, and the land around 

Mono Lake, which will be discussed later in full detail. Judge 

Encinas went further as to explain that:

This region of northern New Mexico and its living 
culture are recognized at the state and federal levels as
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possessing significant cultural value, not measurable in 
dollars and cents. The deep-felt and tradition bounties of 
northern New Mexico Families to the land and the water are 
central to the maintenance of that culture. (Meyer, p. 14)

This argument is not only limited to Indian societies, but no 

culture develops in independence from the environment on which 

it is created. No matter how free humans may feel in making 

cultural options, the environmental plays an important role.

Water is a necessary resource in the ecological and social 

conditions of which we are all effected.

Nonnavigable waters greatly restrict many recreational 

values as well. Fishing, boating and rafting are not only values 

that attract visitors to the west and especially Montana, but such 

activities represent the very essence of Montana. Recreational 

values are discovered by those whom surround themselves by 

something greater than anything they could discover indoors. 

While recreating in the great outdoors there is often a growing 

sensitivity to objective nature and its character.

While experiencing nature the evolutionary ecosystem proves 

that natural truths can be greater than any man made fiction. 

Although the act is recreation, the wonder and focus is discovering 

the value of creation. A society with a desire for ample 

wilderness may enable the society to better balance economic and 

recreational values. (Roslton, p. 7) Montana would no longer be 

known as the best last place without its unspoiled natural spirit. 

Instream flows not only nurture the natural spirit of Montana,
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they are critical in assuring that Montanans maintain a quantity 

and quality of water which will be critical in supplying future 

generation's consumptive demands. Instream flows are necessary 

for recharging aquifers with quality water. As mentioned earlier, 

low flowing rivers are limited in their assimilating capabilities. 

Only high flowing rivers can assimilate and dissolve the growing 

increases of pollutants that return to the streams. (McKinney, p. 5) 

Instream flows help sustain the life-support value that is intrinsic 

in aquifers.

In addition to cultural and recreational values, instream 

flows provide even further protection for the environment. Thus, 

instream flows help us meet our responsibilities for future 

generations. As mentioned earlier, adequate stream flows are 

necessary in maintaining the viability of fish in Montana's 

nationally-acclaimed blue-ribbon trout streams. (Mckinney, p. 7) 

Instream flows recognize and keep healthy the

interconnectedness of human, plant, animal and even biotic 

species and our ecosystem.

Instream flow rights are water rights that are claimed as 

offensive measures to decrease the level of environmental 

degradation. Along with protecting historical, cultural, 

recreational and environmental values, instream flows provide 

advantages that should appeal to prior appropriation activists. 

Instream flows not only protect naturalistic values, they provide 

economic advantages as well. According to the Montana 

Department of Agriculture, the average annual cash receipts for 

the last ten years from irrigated agriculture is about $640 million.
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(MDA, p. 6) Instream flows have the potential to produce over 

$200 million annually. (Ind. Rec. Nov. 21, 1989 p. 3B) $52 million 

per year is spent by stream fishermen in Montana, while $47 

million annually is spent by lake fishermen. Studies done by the 

Montana Department of Fish, Wildlife and Park, 1987, reveal that 

lake fishermen would be willing to spend another $93 million 

while stream fishermen would spend another $122 million 

annually. (MT Dpt. FWP, 1987) In addition, according to Colby of 

the Department of Agricultural Economics, University of Arizona, 

in his Instream Flows: Economic Values and Policy Alternatives, 

suggests that the economic value of water for instream uses 

implies that some benefits generated by offstream uses will fall 

short to the benefits created by instream uses. (Mckinney, p. 8)

Evidence supporting demands for instream flows are in their 

infancy, so until the evidence becomes more mature and 

convincing water policy decisions will continue to favor offstream 

diversions. Regardless of the aforementioned values, 

consumptive, irrigation, and developing water uses will continue 

to obtain an imbalanced proportion of water rights. Prior 

appropriation doctrine will continue to ensure these rights simply 

because they pass shallow and impersonal cost-benefit analyses.

Pure economic utility can no longer be the dominant factor in 

determining resource allocation. Resource allocation must be 

based on an evaluating each decision in accordance with its 

cumulative effects on the values and integrity of our ecological 

community. Most western states are starting to realize the 

importance of instream flow rights. By looking at the following
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western water policy, it is evident that at least the beginnings of 

biocentric environmental ethics are starting to penetrate western 

water policy.

Although New Mexico, Oklahoma and South Dakota have yet 

to recognize the values of instream flows, every other western 

state has explicit or limited laws recognizing .instream flow rights. 

Even though Oklahoma does not have any explicit instream flow 

laws, its legislature has enacted a state Scenic River Act, which 

"preserves" designated river segments. The states that have 

passed significant instream water rights legislature are Alaska, 

California, Colorado, Idaho, Oregon and Washington.

Alaska's water reservation statute has to be the most 

significant of all instream flows rights adopted by any western 

state. In 1980 Alaska enacted statutes 46.15.145 and 46.15.260 

which authorizes any person, organization or government agency 

to apply to the commissioner of natural resources with the intent 

of designating sufficient water to maintain a specified instream 

flow for fish, wildlife, recreation, park, transportation and other 

beneficial uses. These instream flow rights, once approved, must 

be reviewed every ten years by the water commissioner. If it is 

evident that the instream rights are no longer viewed to be in the 

state's best interest, the rights can be revoked. (46.15.145[f]) 

Oregon's recognition of instream flow rights are also very 

sweeping.

Oregon's first recognition of instream flow rights was in 

1955. As of 1 October 1987 the state recognizes instream flow 

rights as true appropriations and allows transfer of consumptive
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rights into instream flows rights. (Wilkinson, p. 32) California has 

also given authorization to condition newly issued consumptive 

water rights to protect instream flows. (CA Water, 1243, 1243.5; 

1257.5) While in 1978 Idaho enacted new legislation that defined 

instream flows for recreational and other beneficial purposes. One 

of the most important revisions in the legislation is that it 

explicitly eliminated the actual diversion as being a stipulation for 

acquiring a water right. (Idaho Code, 42-1501 to 42-1505)

Although Colorado has had an instream flow law on it books 

since 1973, the law sustains cold water fisheries, but it is not 

protective of what would be considered cascading mountain 

streams. The law allows the Colorado Water Conservation Board 

to obtain and hold water rights for fish and wildlife purposes.

Most of the rights help by the Board are for merely a trickle of 

water, about two or three cubic feet per second. (One cubic feet 

per second, cfs, is equal to about thirty garden hoses.)

Washington has also passed some important instream flows 

bills. In 1977 Washington's legislature recognized, "fish, shellfish, 

game and other aquatic life, ...[and] recreation" as being beneficial 

uses of water. Washington Revised Code Annotated section 

90.03.247, 90.22.010 to .040 grant the Department of Water and 

Resources the power to "establish minimum water flows" for 

"protecting fish, game, birds or other wildlife resources or 

recreational or aesthetic values." Section 90.03.0345 further adds 

that every consumptive water rights permit must be issued prior 

to proving that any such permit would interfere with the
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maintenance of established flows. But more important is 

Montana's evolution of instream flow rights.

B. Developments in Montana
Montana's first recognition of instream water rights were 

known as "Murphy right" (after the sponsor of the bill) in 1969. 

Murphy rights have priority over other uses ,to ensure adequate 

conditions of 12 "blue ribbon" trout streams until the district court 

in which the streams are located determines other beneficial uses 

outweigh the importance of the trout. (Mckinney, p. 10) Although 

the legislation was repealed in 1973, the claimed appropriations 

for the twelve blue-ribbon trout streams remain valid. In 

September, 1989 the Big Spring Creek, Gallatin River, Madison 

River, Rock Creek, Yellowstone river, and the Middle and South 

forks on the Flathead River are subject to temporary preliminary 

decrees. (Mckinney, p. 10) Although Murphy rights are important 

in that they protect instream values from consumptive uses, it 

was limited in its attempt to protect instream flows.

In 1973 the state enacted yet another instream flow law, 

MCA 85-2-1 02(a), 85-2-316. The new law allows the Montana 

Water Board the right to "reserve" waters for instream flows. 

However, the law limits the amount of resolvable water to fifty 

percent of the average annual flow gauged and recorded for each 

stream. As a result of the 1973 law, about 69 stream segments 

have been reserved in the Yellowstone River Basin. These 69 

stream segments only represent about twelve and a half percent 

of stream miles in the state. (Mckinney, p. 14) However, about 70 

percent of the Yellowstone River upper basin's average annual
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flow is reserved, while lower basin reservations amount to about 

62 percent. (Mckinney, p. 15) But just as Murphy rights were 

subject to subsequent reallocation, so too are reservations.

Although other states have explicitly stated that diversion is 

not necessary for obtaining a water right, in 1988 the Montana 

Supreme Court concluded that Murphy rights,,were the sole 

mechanism for obtaining instream flow rights, hence the 

Department of Fish, Wildlife, and Parks could not claim a pre- 

1973 water right without a diversion. (Meyer, p. 31)

Subsequently, in 1989 Montana legislature enacted House Bill 707. 

HB 707 allows Montana Department of Fish, Wildlife and Parks the 

right to lease consumptive water rights for temporary conversion 

to instream use in five specific streams.

Although HB 707 represents movement in the right 

direction, it is incremental, administratively cumbersome and 

based more on political preferences rather than environmental 

values. It is cumbersome because the Department of Fish Wildlife 

and Parks must first gain approval from the Fish and Game 

Commission and the Bureau of Natural Resources and Conservation 

prior to receiving approval for an instream lease. It favors 

political preferences because it does not allow the free market a 

chance to indicate the streams on which the leasing is needed.

The terms of the lease should be made by existing water rights 

holders and any third party identities that will be effected by the 

lease. As it stands, the Fish and Game Commission and the BNRC 

identify the streams which leasing can occur. Both the 

cumbersome nature of filing with two government agencies and
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eliminating water rights holders from the terms of the leasing 

directly increase the time it takes to receive approval for leasing 

and increases the cost of instream flow leases and does not take 

into consideration the adverse effects that could occur to water 

rights holders. (Mckinney, p. 75) Even if the bill does prove to be 

effective, in 1993 the bill will be terminated. (Meyer, p. 3 1 )

Montana has made attempts to recognize instream flows, but 

they have either been invalidated, strictly limited or given 

deadlines to prove economic feasibility. There is a lot of room for 

growth in instream water rights in Montana, which could very 

well occur in this 52nd legislative session.

SB 212

Currently Montana's 52nd Legislature has a Bill that puts 

Montana on the cutting edge of water law. The Bill, sponsored by 

Senator Bianchi is entitled SB 212. If the bill passes, Montana will 

be the first state to authorize the transfer by sale or lease of 

existing water rights to any person for instream use. Further it 

will authorize the sale of transfer by sale or lease of instream 

water rights to other users. Finally it will be one of the first states 

to integrate instream use rights with prior appropriation rights 

without injury to other water users. Hence, the delicate balance 

between agriculture and environmental uses of water may be 

met.

Due to the length of the S. N. 212, the following are specific 

amended sections to Montana's Prior Appropriation System.

There are seven major amended sections.
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Section 85-2-102 (1 )(a) stipulates that "Appropriate" means 

not only to divert, impound, or withdraw (including by stock for 

stock water), but "Appropriate" also means use for instream use. 

Subsection (2)(ii) stipulates that "Beneficial use" include the 

protection of public health. Subsection (11) stipulates that:

'Instream use' means a water use that is without 
adiversion and that is within a natural or artificial 
stream, lake, pond, reservoir, wetland, or other 
watercourse or body of water in order to provide, 
maintain, or enhance fish and wildlife or recreational 
values or to protect public health.

Section 85-2-310 (4)(c)(iii) explains that all applications 

filed to appropriate water for a beneficial use of 4,000 acre-feet a 

year or more and 5.5 cubic feet per second or more must provide 

a written plan explaining when and how much water will be but 

to beneficial use, except for an appropriation for instream use. 

Subsection (4) explains that:

In the case of an application for instream use of 
water, the department shall issue a permit if the 
applicant proves by substantial an credible evidence 
that the following criteria are met:

(a) the proposed use of water is a beneficial use;
(b) the proposed use of water is in an amount 

reasonably necessary to provide, maintain, or enhance 
fish and wildlife or recreation values or to protect 
public health; and

(c) the proposed use is reasonable as provided in 
subsection (2)(c).

Subsection 85-2-312 (2) allows the department to specify in 

the permit the amount of time limits for commencement of the
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appropriation works, except for in the case of an application for

instream use. 85-2-312 (4) indicates:
(a) In the case of a permit for an instream use, 

the permit must specify the particular reach or area of 
the waterway or body of water for which the permit is 
sought.

(b) The permit must also specify:
(i) the quantity of water appropriation, either in 

terms of cubic feet per second, acre-feet*, lake level, or 
other appropriation of flow regime; and

(ii) a detailed streamflow measuring plan that 
describes the points where and the manner in which 
the streamflow may be measured.

(c) The permit must specify whether the quantity 
of water required for instream use varies according to 
season, time of week, time of day, or hydrologic event.

Section 85-2-315 (3) indicates that if the department 

determines that there is no need for an inspection, in any case of 

instream flow application, the department can issue the certificate 

of water right on the spot.

Section 85-2-401 (1 ) that first in time is first in right

except in the case of an instream flow appropriation. If the prior 

appropriator can exercise his/her water right under the changed 

conditions, then the prior appropriator cannot force the instream 

flow appropriator to increase or decrease the flow.

Section 85-2-402 (2)(b) indicates that "Except in the case of 

a change to an instream use, the proposed means of diversion, 

construction, and operation of the appropriation works are 

adequate." (2)(d) explains that every case except for an instream 

use the applicant has a possessory interest or written consent of
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the person with possessory interest, in the property where the 

water is to be put to beneficial use. The most controversial 

section is Section 85-2-403 (1 ) and (3). Subsection (1) says the 

right to use water shall pass with a conveyance of the land or 

transfer by operation of law, unless already exempted, except for 

instream use. Subsection (3) says:

A water right may be transfered to a new user 
and, subject to the provisions of 85-2-402, to a new 
purpose or place of use, either permanently by sale, 
gift, or operation of law or temporarily according the 
the terms of a lease.

The majority of Montanans support a bill like S. B. 212. 

Indicated by a survey taken by the DNRC, 97 percent of Montana, 

residents enjoy that their friends can visit rivers for recreational 

uses when ever they want to. 79.7 percent of Montanans believe 

that the water quality of rivers and streams throughout the 

Missouri river basin should be improved, while only 44 percent of 

Montanans agree that irrigation is the most important use of 

Montana's water. (Missouri River Basin, p. 17) Even though 

Montana's majority would like to see river and stream 

improvements, the bill came under great attack from the 

agriculturalists.

Elmer D. Severson, retired Montana State Senator, wrote, "I 

consider this bill along with some others on the same subject to be 

the most dangerous acts that have ever been introduced in the 

State of Montana. This bill dwarfs any of the tax issues that we 

have had in the past." (Personal letter) Mr. Severson argues that if
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a water right is sold or leased down stream, then the water would 

have to pass ever water user hat used to use the water. He 

concludes that such an act would make certain areas of Montana 

"mighty dry!" He says, "These people bought and paid for irrigated 

land. Are you going to take it away?" (Personal letter) But under 

Section 85-2-402 (2) (a):

The proposed use will not adversely affect the 
water rights of other persons, other planned uses, or 
developments for which a permit has been issued for 
which water has been reserved.

Larry J. Brooke argues that this bill will force his children to 

make beds, flip hamburgers and pump gas for a living, "[S]ence 

they have been forced out a their rightful heritage to be the fifth 

generation of Brooke family to feed the world." (Personal letter) 

While Ken Mesaros, a rancher from Cascade, argues that water 

cannot be separated form the land and sold. He continues to argue 

that SB 212, "Rewrites 100 years of Montana Water Law without a 

documentation on the effects to industry, aquifers, local and sate 

economies and future generations." (Personal letter)

Representative Steve Benedict concludes that SB 212 is, "One of 

the first steps in killing the family farm or ranch in Montana." 

(Personal letter) He bases his argument on the misconception that 

SB 212, "Separates water rights from the Land." It does no such 

thing.

Peggy Olson Trek, Executive Director of Western 

Environmental Trade Association, writes that, "It (SB 212) 

presents a very clear and present danger to the future viability of
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all our resource industries, our economy, and the lifestyle of our 

citizens." (Personal letter) Western Environmental Trade 

Association represents labor, agriculture, mining, timber, oil and 

gas interests. She bases her opposition on the claim that, “By 

putting Montana's water on an ‘auction block’ to be sold to the 

highest bidder will ultimately result in a loss of access to a 

resource that is critical to the survival of our basic industries." 

(Personal letter) So in other words it limits the amount of the 

environment that can be industrialized or stripped of its natural 

resources and rights.

Chairman Stimatz, Natural Resource Chairman, has received 

literally hundreds of just such letters. Although few of the 

arguments grant any merit or response, the majority of the 

opposing testimony has been made in complete ignorance of the 

implications of SB 212. Chairman Stimatz explained that, "The bill 

(SB 212) is about two years before its time. The proponents will 

have to better educate the opponents in order to eliminate their 

fears." (Personal correspondence)

As Charles Wilkinson and Matthew McKinney believe, the 

past 20 years of western water policy has indicated that our 

society is developing a type of broader more sensitive 

anthropocentric, even biocentric, environmental ethic. Legislative, 

administrative and judicial policies are proof that there is hope for 

western water policy. There have been major changes in both the 

attitudes and the policies towards the value of western water.
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Conclusion: Prospects for the Future

Based on Rolston’s normative model SB 212 should be pulled 

from the table and passed. The passage of SB 212 does not affect 

relict wetlands or endangered species, but it may bring about 

irreversible ecosystem alterations. Assuming, for arguments sake, 

that SB 212 does not effect irreversible ecosystem alterations, SB 

212 still protects the organismic value of streams and rivers.

Hence on a biocentric level, SB 212 should pass. Even on the 

anthropocentric, humanistic side of the model, SB 212 should pass. 

The most relevant arguments against instream flows are based on 

individual preference and social preference. What the

agriculturalists don't understand is that the bill does not take 

away their existing water rights nor rewrite 100 years of Montana 

Water Law. The bill provides an avenue for the State to best 

preserve water that is otherwise wasted and protects the natural 

rights of plant and animal life forms that otherwise go

unrepresented. In effect there will be healthier streams and
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rivers and more water for future generations. In the long run, SB 

212 meets the humanistic requirement for addressing the social 

good. Mr. Brooke's children and grandchildren will not be forced 

from the businesses of farming, yet they will be forced to be more 

efficient with their uses of water. Western water law can be used 

to read the pulse of our nation's environmental values. Its high 

time we start to really listen to the signals.

In the 1770's Spanish explorers "discovered" a people living 

simply in means, yet rich in ends. These Ohlone people lived on 

the San Francisco Bay and the Monterey Bay in what is now 

California. The Ohlone people where near extinction due to 

European diseases, rape and pillage by white men and being 

forced from their best hunting and fishing areas. The Spanish 

never managed to learn more than a little of the Ohlone's 

lifestyles, myths and rituals before they vanished form the earth. 

Although little is known about the Ohlone people, there is one 

quote that has been passed down from generations expressing the 

emotion of these people: "Dancing on the brink of the world." 

(Devall, p. 207)

Dancing has always been a part of living for primal peoples. 

For all we know the line could have been referring to dancing on 

the edge of the western spirit gate for many Indian peoples, or it 

could refer to the heartfelt tragedy of extinction that

overwhelmed the Ohlone people after encountering Europeans. Or 

it is a Ghost Dance. A Ghost Dance for: condor, bison, redwood, 

watershed, wolf, whale, passenger pigeon, and the thousand of 

species of plant and animal life that have yet to be discovered.
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Instream flows are not going to rewrite 100 years of 

Western Water Law, or force anyone out of the farming or 

ranching business. The bill is one of the first steps at striking a 

healthy balance between humanistic desires and naturalistic 

values that all humans, plants and animals are dependant.

Instream flow help to protect the quality of .and preserve western 

water for today's uses and the use of future generations.

Egypt is the only irrigated civilization of antiquity that 

remained intact for thousands of years. The Egyptians understood 

the importance of allowing water to be in its most natural form. 

Every year, without fail, the Nile River would completely flood 

most of Egypt's agricultural land. The floods would deposit a new 

layer of silt and cleans the soil of dangerous salts. However, in the 

1960's the Egyptians concluded that they could control nature and 

tame the Nile. Against the advice of the of the United States and 

with the help of the Soviet Union, the Egyptians built a giant dam 

on the Nile at Aswan. As a result, Egypt's agricultural land no 

longer receives its annual dose of nutrient silt, the Nile sardine 

fishery in the Mediterranean is near extinction, schistosomiasis, a 

terrible disease borne by snail that lives in slow water in Africa, is 

out of control, the reservoir is silting up, and destructive salts are 

covering the once bountiful agricultural land. (Reisner, p. 487) 

This could possibly be the worst irreversible catastrophe ever 

caused by man's attempt to control nature.

By following a normative model that requires human 

investment and biocentric environmental ethics, such casualties 

can be avoided. Instream flows force agriculturalists to more
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efficiently use their water. While protecting historical and 

cultural values, instream flows may even prove to better serve 

the economy of the state. Instream flows are never subsidized, as 

big farmers and ranchers, but must be leased or purchased 

outright. Instream flows adhere to environmentally sound 

principles that were discovered and formulated by Aldo Leopold, 

Holmes Rolston and many others. These principles may appear to 

threaten our societies status quo and way of life, but change 

through conflict can be a beautiful thing.

In all actuality these principles help sustain the 

environment in which we are dependant so that life may continue. 

Insteam flows are but the first step in preserving the West's most 

important resource. By becoming more biocentric in our 

environmental thinking, we may be able to meet our long lasting 

obligations to future generations and to all members of our biotic 

community.
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