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If the Judiciary be struck from the system, whrt 
is there of any value that will rem-in; for govern
ment cannot subsist without it; It would be as ra
tion 1 to talk of a solar system without a sun.

"/illlain ' irt

I do solemnly swear that I will administer Jus
tice without reerec-t to persons, and do equal right 
to the poor and t ? the rich; and that I will faith
fully and impartially discharge all the duties incum
bent on me as (Supreme Court Justice), according to 
the Lest o my abilities snd understar ding, agreeably 
to the constitution and laws of the United States.

Do not be surmised in being informed that you have 
Just been appointed, and consequently sworn in, as a u- 
preme Court Justice carrying with it high degree of inde
pendence, and providing good behavior is maintain d, a life 
tine ai ointment* It has probably been your exrerience to 
be on the receiving end of the decisions o the Court—  
sometimes pleaBed with the outcome, and probably many more 
times greatly perturbed. levertheless, we know there is 
another side to the uestion, and you having taken your 
oath of office, let us now venture to take up oui position 

on the other side of the- bench. e cloal that ms ks us 
as receivers slips from our shoulders, snd in its stead is 
placed the dark robe of the court Justice. Court dignity 
has tal en over our body, may Justice prevail. Shall we 
view the other side ‘



I. THE IMPORT^ICE OF THE JUDICI "RY IS THE UIITSD STATES

At the time when the Constitution was made, little 
was it realized the importance to which the judicial rower 
would attain in the political system of the United States. 
Those re t men, the Fathers of our Constitutior , playing 
faithfully the role assigned to them by their people, could 
scarcely have forseen the final result of their infant work. 
I do not wish to imply that the change has had any great 
effect upon the original form, for basically it is the same 
today as when it was ori inally desi ned and presented to 
the people bad in the year 1787. There is, howev r, a 
noticeable change which has evolved in a rather peculiar, 
yet natural and above all, an interesting way. The present 
form of the Constitution is not so much the result of con
tinuous building acti-ity— adding to the structure by legis
lative wor]ere— but more like a growing, expanding nucleus 
that h s been cultivated and brought into definite use.
This unveiling, resulting in such an interesting charge, 
hoe taken place under the guiding hand of the United States 
Supreme Court; thus in a limited sense, we can truly say 
that the Supreme Court is moiling the Constitution. Yes, 
molding it, but only insofar ae it interprets the meaning 

implied in the written Articles and Amendments— and abso
lutely lading the power to originate constitutional pro-



visione. The one recularity about our Supreme Court is 
the fact that it has the extr-ordinary function of deter
mining the very form of the Govern ent whose laws it is 
interpreting, which is possibly the reason why Beck calls 

it a "super-Senate."
The relationship of the three governmental depart

ments, one to the other, are cuite readily understood by 
most student; of Political Science, yet I think it worthy 
our attention to view more closely the finer points of 
contact; yes, and o separation between the two derart- 
ments that will bear important significance upon our chosen 
subject. The Congress and the Judiciary are, broadly speak
ing , separate units— yet the little in-roads and by-paths 
which link them are there, and not always easily completely 
recognized anl understood. The Constitution of the United 
States, in the brief article relative to the Judiciary, 
makes but slight provisions for the structure of the fed
eral courts. It created a Supreme ourt, but the ne ans for 
further provisions was left to the Congress. Congress can 
determine the number of Judges appropriate for the Supreme 

Court and, in addition, can create any additional tribunals 
which appear as necessary for the transaction of feleral 
business. In reality then, we see the federal courts are 
to some extent at the mercy oi Congress. It is true that



Congress cannot abolish the Supreme Court at one stroke, 
reduce the salaries of the judges, nor can it remove any 
of them except by the process o: impeachment; it may, 
however, by a circuitous route effect a revolution in the 

make-up of the Court. Congress may reduce the number of 
judges by making a provision that on the ieath or resig
nation of any of them the vacant post be abolishedj or 
at the proper time it may increase the number of judges, 
thereby securing men known to entertain certain views 
pertaining to the- constitutionality of particular measures. 
Moreov r, Congress can refrain certain classes of cases 
from arising before the Supreme Court by failing to pro
vide the necessary system of appeals. And a suggestion 
has been ex ended that Congress might make a provision re
quiring i vote of more than a mere majority of the judges 
to declare an act of Congress unconstitutional, but this 
idea has met stiff disapproval and bai: been attacked by 
lawyers as unconstitutional in itself. (1) Thus, it is 

quite obvious that in part the Supreme Court is to some 
extent at the mercy of Congress, yet, taken in the whole, 

we may say that the federal judiciary enjoys a high degree 
of independence from legislative interference.

II. THE OHITSD STATES COISTITUTIOg
The United States Constitution is looked upon by many

fl) Beard, American Government ond Politics, page 265.



authorities as a model of simplicity. If such is true, 
then why is our governmental management so complicated.
The answer, I believe, is quite simple— *the Supreme Court 
has filled more than B6B volumes in their lengthy opinions, 
and why? lot necessarily one of clarity but of adoption 
of the meaning to the ever changing conditions of human 
life. After all, this government of ours ie not one of 
laws as is commonly advocated, but is a government of the 
people, by the people, and for the people. lot only did 
our forefathers realize and provide a broad, flexible, 
changeable plan for our written Instrument of government, 
but the Justices coming in contact with the Constitution 
also recognize the necessity oi such a versatile guiding 
hand. Men made our Constitution, men have made m i  in- 
force our laws. We are held in check by the Constitution 
and the laws flowing from that instrument* But if we are 
not satisfied with the law or even with the Constitution, 
or any part thereof, cannot we change them! Or, if need 
be, we can chuck the whole scheme of things in the waste
basket and undertake to write a new one. But the point 
is, could we male a better one? Surely we could define 
more clearly some of the vague clauses whieh appear in 
our Constitution, but again, do you think this would help^ 
Yes, no doubt for the immediate future, but how about the



morrow beyond? The forming of a rigid Constitution would 
no doubt be defeating its own end,

Every citizen of the United States, be he ditch digger 

or the President of our great country, is sworn in some 
formal promise, though the wording may vary, to "bear true 
faith and allegi-r.ee to the United States of America and 
to serve honestly and faithfully against all their enemies 
whomsoever.” The Congressmen and Judges, upon assuming 
office, swear that to the best of their ability, will pre
serve, protect, and defend the Constitution. Surely with 
so many people sworn as sup orter; , the Constitution does 
not lack defenders. But le it not possible that these 

sworn defenders are, in reality, enemies ofthe Constitu
tion ?

There seems to be no noticeable enemy, openly or 
secretly, against the Constitution— yet, it is quite ev

ident that there are two enemies, whether foreign or do
mestic, who are at least to be* feared. The first one is 
ignorance— ignorance of its contents, ignorance of its 
meaning, ignorance of the great truths on which it has 
been founded, and of the greet things that have been done 
in its name. ,rhile the second enemy is indifference—  
the sort of indifference which le- ds many people, other
wise well enough beh-ved, to ignore both the rights and



duties of American citizenship.
Let us pause for a moment and ask this questlon:- 

What is the Constitution? I dare say that if that question 
were ael ed of the passer-by on the street or to the average 
run of college students, the replies would be greatly varied 
and, above all, very vague and incomplete, and in many cases 
we would be set back by finding many who had not read it 
through from beginning to end. Then ask ourselves the same 
question— -are we competent of answering it fully*; Yes, 
possibly, but then again, no. Let us then try to condense 
this "rule of life" in as short a space as possible. View
ed as a whole the Constitution undertakes to lay down rules 
and regulations for the life of the government on the one 

hand and the life of the individual citizen on the other.
It describes not only the type of government the American 
people choose to have, but also pertains to show what sort 
of life an American citizen chooses to lead.

The cardinal rules which the Constitution lays down 
are five in number and are &r follows: First- 's outlined
in the Declaration of Indeperdence, "all governments de
rive their just powers from the consent of the governed."
The people are the masters, the government and its officers 
are me ely their servants. The peoples' consent is ex
pressed in the selection of representative officers to carry



on the duties of government in their name , being the ex
pression of our understanding of the rule of popular sov
ereignty and representative government*

Second- The Government of the United States cannot 
exercise powers other than those expressly given to them 
by the people in the written Constitution* The rule of 
Constitutional limitation is the outgrowth of intentions 
to protect the rights of a minority however small as 
against the power of a majority however large, A lone man 
standing on hie constitutional rights is, by this rule, 
stronger r than thousands*

Third- The rule of separation of powers is a safe
guard against any man or group of men enjoying exclusive 
power, to have at one and the same time, to make law, to 
decide whether it has been violated and, finally, to 
execute Judgement on the violator* Thus, our executive, 
legislative, and Judicial powers have bee separated to 
insure this freedom from exclusive central control*

Fourth- The Hatlocal Government shall deal with 
affairs of a national Interest, while the etstes shall 
have the right to deal with those of a local character # 
and to do so with a freedom not hsmoered by outside inter
ference. Thus, our rule of local self-government.

Fifth- In order that these rules may be protected



and enforced, the Constitution provides that courts shall 
have the right to say that any Act of Congress, or legis
lature, or president, or governor, or any person whomso
ever which contravenes the Constitution is null and void*

An interesting point to be observed is that with the 
excertion of the Eight enth Amendment, such restraints 
as the Constitution contains are imposed upon the Govern
ment, and that such rights as it describes are those of 
the citizens* ‘ccordingly, the Constitution states two 

gre t fundamental rules to be applied to ev.ry citizen of 
the United States, The first is the rule of equality—  
every person born or naturalized in the United States shall 
have the rights and privileges which any other citizen en
joys. And the second rule is Freedom— every citizen who 
is willing to obey the laws and reereots the rights of his 
fellow being shall be free to live his own life in his own 
way in pursuit of his own interests and desires.

Such are the basic constitutional rules;— as to their 
good and bad qualities, they have been the center of stor >.y 
comment down through their existence* They have withstood 
the battle— slightly changed possibly, but it is a char.ge- 
ble Instrument— which is all to its favor* The question 

as to whether or not these rules are entirely satisfactory 
must, of course, be decided by this generation of people*



If they are willing to lead the life which the Constitution 

provides; if it is satisfactory— all well and good, they 
will support it. If it is not, they can change it in part, 
or cast it aside entirely and write something moie to their 
liking. There is no fear, though, that it will be cast 
away very soon and, if ever it is— not without the clamorous 
chorus of a free, united, prosperous, and mighty people—  
secure of their Constitutional liberties— doubting of a 
better plan— wanting hearing,

III. Provisions FOR JUDICIARY AS STATED IB THE UBITED
STATES C0I8TITUTI0B.

The framers of that great document, the Constitution, 
being truly wise men, separated almost completely the leg
islative from the judicial pow r and, again, in this Fed
eral judiciary, they took precaution and limited Its 
functions to rarely judicial duties. The Constitution pro
vides that:

The judicial power of the United States shai 1 e 
vested in one Supreme Court, and in such inferior courts 
as the Congress may from time to time ordain and estab
lish.

By that provision we have "one Supreme Court," in which 
is vested "the judicial power of the United States.” The



Constitution provides for a Supreme Court and authorizes 
Congres to establish it* "Congress has power to create 
but has no power to destroy* Congress cannot destroy the 
Judiciary any more than the Judiciary can destroy Congress.” ( 

The next section states definitely the Jurisdiction of this 
court with the provision that:

The Judicial power shall extend to all cases, 
in law and equity, arising under this Constitution, the 
laws of the United States, and treaties mode, or which 
shall be made, under their authority; — to all cases 
affecting ambassadors, oth r public ministers and con
suls; — to all cases of admiralty and maritime Juris
diction; — to controversies to which the United States 
shall be a party; — to controversies betweer. two or 
mo e States; — between a State and citizens of another 
State, (2) between citizens oi the same State claim
ing lands under grants of different States, and be
tween a strte, or the citizens thereof, and foreign 
States, citizens or subjects*

Still further specific powers are granted the Court 
with Congress having slight control, that is, in regulating 
desired charges— the Constitution providing tht:

In all oases affecting ambassadors, other public 
ministers and consuls, and those in which a state shall 
be party, the Supreme Court shall have original Juris
diction* In all the other cases before mentioned, the 
Supreme Court shall have appellate JuriEdicti on, both 
as to law and to fact, with such exceptions, and under 
such regulation as the Congress shall make.

Yet this is not the complete provision made by the Con-

(2) Beard, op.clt.. page 284.
fS) Changed by the Eleventh Amendment.



stitutlon. An essential element in any dual fora of govern
ment is the understanding and arranging of the supremacy of 

the national law— being definitely states as follows:

This Constitution, and the laws of the United 
States which shall be made in pursuance thereof; and all 
treaties made, or which shall be made, under the au
thority of the United States, shall he the supreme law 
of the land; and the Judges in every State shall be 
bound thereby, anything in the Constitution or laws of 
any State to the ontrary notwithstanding.

That, with the exception of a few minor details, is 
the entire provision made by the Constitution for the cre
ation and function of the Judiciary department of the United 
States government. That constitutes the mere skeleton of 
our court, the plans are completed, the superstructure is 
in the making.

Most writ re are inclined to be-lieve that those men, 
*fter having finished the document which had taken them 
four months of struggling to settle the controversies, 
could not ha' e possibly nursed any ides that their finish
ed product would long survive. But the fact remains that 
it has survived. Almost a ce tury and a hall ater, the 
Constitution intact, still remains and has, apparently, 
everything in its favor for It to continue in its glory,

'“hen we stop to analyze the reasons for its phenom



enal existence, we must lay much importance to the fact 
that our farsighted ancestors placed the Judiciary de
partment almost entirely free and independent of the other 
two departments of our government* Many argue that this 
inderendence, tog ther -with the supreme power of checking 
the other governmental ierartments, has worked a great 
handicap uron the efficiency of the Legislative department* 
These same critics hold that the framers of the Constitution 
were unaware of the power they were placing in the Supreme 
Court and that this same unlimited power will eventually 
be the cause of the collapse of our Government* It seems 
feasible for me to believe, though, that those old timers 
were fully aware of what they were doing* The conditions 
enveloping the country at the close of the Revolutionary 
war,— the Jealous guarding of their new found liberty end 
fr edom,— are evident in the document they created* They 
prized their new finding end with precaution made certain, 
Insofar as possible, that their coveted freedom was not 
taken away. The concentr-tion of power in any one group 
of men would, they believed, defeat their purpose. They 
expressed their belief in the hilosofhical view that a 
peorle are best governed who are least governed. The 
fact that our Government has endured the etormy voyage 
over a long period of years would tend to prove that



there must he some good points in their belief.

IV. THS BUSINESS OF THS U. S, SUFE3M3 COURT

The general public has, during the last decade, and 
more so than ever before, become court-minded. Insofar 
as the courts deal in private controversies, the interest 
of the pt blio is not necessarily aroused, except in an 
occasional case of dramatic human appeal. ??hile on the 
other hand, the issues brought before the Supreme Court 
which are essentially political will inevitably attract 
the public eyt: and brlrg about public discussion. The 
Supreme Court has, in keeping with its business, become 

involved in army political controversies. Every issue, 
hving two sides and naturally supoxterr for either side, 
has in many cases caused severe criticism to be flung at 
this ruling body of man— and too, not always without go d 

cause. By the very nature of its looe in the American 
scheme of government , the fupreme Court is the stream 

of public af airs. The decisions handed down often times 
are far reaching— affecting every person abiding under 
the Constitution, one way or another, directly or indirect
ly, snd even to the extent of those unborn, future *meri- 
can citizens.

The importance of such a body as the Supreme Court is 

easily recognized; and in order to have a better under-



standing of it, one must delve into the nature of the 
Courts business* We know that it has no legislative 
abilities whatsoever, but it is primarily a check on the 
other governmental departments* Felix Frankfurter sum

marizes it when he says:

In our system of government, the Supreme Court 
is the final authority in the relationship of the in
dividual to the st-̂ te and to the United States, and of 
the forty-eight States to one another and to the United 
States* "hile the Court thus derls primarily with prob
lems of gov rnraent, it does not Itself initiate -ets of 
government. What it does is to define limitations of 
power. It marks the boundaries between State and natior, 
al action. It determines the ether of legislative and 
executive conduct* This involves a v ry complex pro
cess of adju tment, formally accomplished by finding 
meaning for language in the Constitution and sometimes 
for purposes derived from the Constitution but unex
pressed in its langua e. (4)

Many difficulties are encountered by the Supreme Court 
in the performance of its business. e know it must meet 
v rious situations, possibly passing Judgment in one after
noon upon cases that are as varied as can be imagined. hile 
on the other h nd, these same cases may be of such nature as 
to require not only the mere ir.: erpretation of the Co siiitu- 
tion, but the application of a general rrincirle underlying 

the Constitution to a modern social or industrial problem
In a broad general way we can place the cases that come 

before the Supreme Court into two classes. In one class

(4) "The U... Supreme Court Molding the Constitution," 
Current History, May 1920, pages 226-7.



would fall those cases which can be settled by the Surreme 
Court with a strict interpret tion of the written consti
tution; that is, in the Constitution there are provisions 

of a definite limitation, so well defined that there is 
seldom a testing of its true worth, but is accepted in its 
full force. If the Supreme Court were to deal only in cases 
falling into this olaee, little would be the public disturb
ance and, consequently, little would be the criticism flung 
at the court. The general public realize the necessity of 
a final authority, realize that we could not successfully 
carry on our scheme of government without a recognized na
tional judiciary or something equivalent to it.

But the real rub comes when the Supreme Court has to 
pass judgmert on the oases that fall into the other class.
In this division most of the oases involving corstitutional 
irterpretation are listed. The broaa and undefined clauses 
o the Constitution allow room for broad dlfierencee of 
opinion and, as a consequence, individual judgments @8 to 
policies are correspondingly broad. A few simple constitu
tional terms such as "liberty" and "property," phrases like 
"regulate Commerce . . .  among the several Stat s" and 
"without due process of law" are subject to the judgments 
influenced by rowerful economic, social, and industrial 
facts. Charles M. Hough, in one of his lectures at Cornell



University in 1918, referring to the phrase, "due process 
of law," seid: "May I remind you that the phrase is of con
venient vagueness; forty years ago our highest court said 
that it could not bt defined, or at all events, definition 
was declined because it was better to ascertain meaning in 
each case by a process of Judicial inclusion and exclusion." (5) 

The cases which require settlement under these vague 

clauses involve tremendous and delicate problems. Their con
tent is derived without, not revealed within, the Constitu
tion. ‘nd when the Justices endeavor to settle these con
troversies, in a large part, the human element steps in, and 
when this move is m de, legislative activity is said to fol
low. At this point the "very complex process of adjustment" 
at times comes to woe. It is quite evident then that the 
fate of these laws, being Judge!, depends a great deal upon 
adequate information brought before the court concerning the 
economic and industrial data which underlies their legis
lation. In referring to this point, Frankfurter and Lardls 
say:

•
But the words of the Constitution on which their 

solution is based are so unrestrained by their intrinsic 
meaning, or by their history, or by tradition, or by 
prior decisions, that they li->ve the individual Justice 
free, if indeed they do not compel him, to g'ther mean
ing not from reading the Constitution, but from reading 
life. It is most revealing that members of the Court

(5) "Due Process of Law— Today," 52 Harvard Law Review .
218.



are frequently admonished by their associates not to 
read their economic and social views Into the neutral 
language of the Constitution* (6)

The Constitution, we realize, is a changing instrument*
The Supreme Court is, not only in its personnel, but especial
ly in its functioning, a changing thing. The changing economic 
and political situations necessitate the changing laws to meet 

these problems. "The Supreme Court’s function," said Chief 
Justice Taft in a he ring before the Committee on the Judici
ary House of Representatives, "is for the purpose of expanding 
and stabilizing principles of law for the benefit of the peo
ple of the country; passing upon constitutional questions 
and other important questions of law for the public benefit.

It is to preserve uniformity of decision among the intermedi
ate courts of appeal." (7)

This trend of combat is easily traced in the cases passed 
upon by the Supreme Court throughout its existence. Many 

factors enter into the elements f changing times and chang
ing minds, which can best be seen when we bring to our at
tention the important cases that have been influential in 
the historical development of the Court. These historical 
making decisions have been law-making as well; the under
lying principle or point of dispute has been interpreted 
as being right or wrong by the Justice^ and these judicial

(6) The Business of the Supreme Court, page 310.
(7) Quoted in rankfurier and Landis, op.cit.. page 257*



decisione, based upon the provisions laid down by our 
written Constitution, have evolved into our Constitution
al law. Ho other country in the world leaves to the Judi
ciary the powers which our Judiciary exercises over us.
Most of the problems of modern society, ?.hether concerning 
industry, agriculture, or finance, racial interaction or 
the eternal conflict between liberty and authority, are 
sooner or later legal problems for solution by our courts 
and, ultimately, by the Supreme Court.

The essentially political significance of the Supreme 

Court’s share in the operations of the Union can hardly be 
overemphasised. So one oan come in oo tact with the Courtis 
career without marveling at its potent effect upon the po
litical development of the Eation, and without concluding 
that the Sation owes most of its strength to the determination 
of the Judges to maintain the Sational supremacy. Though, 

from time to time, Judges have declared that the preservation 
of the sovereignty of the States in their proper sphere was 
as important as the maintenance of the rights vested in the 
nation; nevertheless, the Court’s actual decisions at 
critical periods have steadily enhanced the power of the 
Sat ional Government. Try to surmise what would have been 
the conditions today had the Judges adopted or continued 
to hold to narrow views of National supremacy instead of



the broader views of sovereignty of the individual States 
which were undoubtedly held by most of the framers of the 
Constitution.

e must remember, though, that the Court is not an 
organism dissociated from the oonditions and from the times 
in which it exists. It does not formulate and deliver 
its opinions in a legal vacuum. Its Judges are not abstract 
and impersonal oracles, but are men whose views are neces
sarily, though by no conscious intent, affeoted by inherit
ance, e ucation, and environment and by the impact of his
tory past and present; and as Justice Holmes has said:
"The felt necessities of the time, the prevalent moral and 
political theories, intuitions of public policy, avowed or 
unconscious, even the prejudices which Judges share w th 
their fellow-men, have had the syllogism in determining 
the rules by which men should be governed." (8)

V. HISTORICAL DEVELOPMENT OP SUPREME COURT

"e can look upon the first half century of the Supreme 
Court as its golden age, for it w s during this period that 
the greatest work was done. The superstructure which was to 
rise from the mere foundation as set forth by the Pathers of 
the Constitution, was under the masterly guidance ofthat 
great leader, John Marshall, who served as Chief Justice

(8) Holmes, Tie Common Law, quoted in Charles ,?arren, 
The Supreme Court in United States History, vol. I, p.2.



from 1801 to 1855* From the beginning of the Court, which 
was in 1790, to the time when Marshall took his place on the 

bench in 1793, very little of importance had passed* Up to 
that time the Court had rendered only six decisions involv
ing constitutional questions* John Moore lavishes Marshall 
with Just praise when he says:

The coming of Marshall to the seat of Justice 
marks the beginning of an era which is not yet ended, 
and which must endure so long as our system of govern
ment retains the essential features with which it was 
originally endowed. With him really began the process, 
peculiar to our -merlcan system, of the development of 
constitutional law by means of Judicial decisions based 
upon the provisions of a fundamental written instrument 
and designed for ite exposition and enforcement. By 
the masterful exercise of this momentous Jurisdiction, 
he profoundly af eoted the course of the national H ie 
and won in the knowledge and affectio s of the Ameri
can people a larger and higher place than ever had been 
filled by m y  other Judicial magistrate. (9)

It is interesting to note that before Marshall became 
Chief Justice, the high office had been three times resign
ed, and had been declined by four leading men— all in a 
period of twelve years. But since "the Chief Justice," 
(which when used without s proper name has taken the stand 
of referring to him alone), ascended the bench, there has 
never been a resignation or a declination of the place.
By hie high Judicial quality, hie breath of view, his pro
phetic insight into the indispensable basis for our national

growth, end his demonstration of what w-e the inescapable

(9) John Lord, "John Marshall," Beacon Lights of History, 
vol. xi, page 542.



function of the Supreme Court In the frame work of the 
Constitution, he clothea the office with a dignity and 
power which no man could decline*

John Bryce, viewing Marshall in regard to his splen

did work in the development of the written instrument, has 
8:id the Constitution "seemed not so much to rise . • • •
to its full et ture, as to be gradually unveilei by him till 
it stood revealed in the harmonious rerfection of the form 

which its framers had designed." (10) "In every line of 
his great opinions he made the nation to ire," (11) said 
Chief Justice Taft In a radio address following the unveil
ing of ? bust of Marshall in the hall of fame in 1925* "He 
found the Constitution paper," said John f. Davis at this 
same dedication exercise, "and he mode it power; he found 
it a skeleton, end he jlothed it with flesh and blood." (12) 
For this unrivalled achievement there has been conceded to 
Marshall by universal consent the title of "Expounder of the 
Constitution of the United States;" and the general approval 
with which his work is now surveyed is attested by the tri
butes recently paid to his memory.

A full review of the questions of constitutional law 
decided by the Supreme Court during Marshall’s term of ser
vice wouia involve comprehensive examination of the founia-

(10) "Buet of John Marshall Placed in Hall of Fame," 
American Bar Association Journal, vol. ii, rage £81.
 (TTJ "Tblf ," page”381.------  *

( 12) TbTd , p-gf 382.



tions on which our constitutional system has been reared; 
but we may briefly refer to certain leading cases by which 
fundamental principles were established. In an early or in
ion, Marshall discussed and decided the question whether 
an aot of Congress repugnant to the Constitution is void. 
This question was then by no means free from difficulties 
and doubts. The Constitution, as well as Federal statutes 
and treaties, were to be the "supreme law of the land"—  

but as to the designed power oJ the courts to declare un
constitutional a Federal statute, the instrument was silent, 
"'as this silence in designing such power intentional?

The first important case Just r ferred to was arbury 
v. Madison. (12) The decision handed down in this case 
attracted muoh attention and ere-ted many disputes. To the 
public of 1802, the case represented the determination of 
Marshall and his associates to interfere with the authority 
of the Executive, but to the lawyers of today, the sig
nificance of Marshall’s opinion lies in its establishment 
of the power of the Court to adjudicate the validity of an 
act of Congress— the fundamentsi decision in the American 
system of constitutional law.

The case vividly presented is as follows: President
Adams nominated William Marbury to office of the Justice of 
Peace for the District of Columbia. The nomination was

(13) Marbury v. Madison (1802), 1 Cranch 127



confirmed by the Senate, the commission was signed by the 
President, and the seal affixed by the secretary of State. 
President J effereon succeeding /dane, directed his Secre
tary of State, James Madison, to withhold the commission 
claiming it was not complete until delivered. Marbury 
then moved for a writ of mandamus to compel delivery.

In the course of the judgment, delivered by Marshall, 

opinions were to the effect that the Court had no power to 
grant the writ, because the Federal statute by which the 
jurisdiction was sought to be conferred was requgnant to 
the Constitution of the United States. A decision of first 
importance was this opinion since its assertion of the final 
authority of the judicial power , in the interpretation and 
enforcement of our written constitution came to be accepted 
almost as an axiom of American jurisprudence. In the course 
of his reasoning, Marshall expressed the following principles 
as underlyi his opinion. In the first statement he wag 
expounding on the people's "original right" when he said:

This original ana supreme will organizes the 
government, and assigns their res eetive powers. It 
may either stop here, or establish certain limits not 
to be transcended by those departments.

The government oi the United States is of the 
latter discretion. The powers of the legislature 
are defined and limited; and those limits may not be 
mistaken, or forgotten, the constitution is written 
* • • • . It is a proposition too plain to be



contested, that the constitution controls any legis
lative act repugnant to it; or, th t the legislature 
may alter the constitution by an ordinary act*

It is emphatically the province and duty of the 
judicial department to say what the law is * . .If
two laws conflict with each other, the courts must 
decide on the operation of each.

• * * * . * *

If, than, the courts re to rc-g rd the constitu
tion; and the constitution is superior to any ordinary 
act of the legislature, the constitution, end not such 
ordinary act/must govern the ease to which they both 
apply

Those, then, who controvert the principle that 
the constitution is to be considered, in court, as a 
paramount law, are reduced to the necessity of main
taining that courts must close their eyes on the con
stitution, and see only the law

that a law, repugnant to the con titution is void; 
and that courts, as well as other departments, are 
bound by th t Instrument*
In subsequently arplying this rule, Marshall affirmed 

that the Court ought never to declare an *et of Congress 

to be void "unless u» on a clear and strong conviction of 
its incompatibility with the Constitution*"

Only two yesrs after the decision of Marbury v. Madison. 

the argument presented in United States v. Sicholls that,
"the authority and legal rights of the Court to declare a 
law of this State or of the United States to be unconstitu



tional is not doubted, but it mu;t be on the clearest and 
plainest grounds, not on the grounds of expedience." (14)

In the case of Cohens v. Virginia. (15) Marshall 
established the subordination of State tribunals to the 
Supreme Court in all Federal relations. In this case a 
writ of error was obtained from the Supreme Court of the 
United States to a court of the tate of Virginia, in ord r 
to test the veil ity of a statute of that State which was 
supposed to be in conflict with a law of the United States* 
Virginia contended that the Supreme Court oould exercise 

no supervision over the decisions of the State tribunals, 
and that the clause in t e Judici ry Act of 1789 which 

purported to confer such jurisdiction was invalid.
Chief Juat ice Marshall in his decision commented 

upon this argument; if the Constitution had provided no 
tribunal for the final construction of itrelf or of the 
laws or treaties of the nation, then the Constitution and 
the laws and treaties might receive as many constructions 
e there were Elates* He then proceeded to demonstrate 

tb't such a pov?e of supervision existed maintaining that 
the general government, though limited as to its object, 
and tha such a right of supervision was essential to the 
maintenance of that supremacy* After citing th t the 
Constitution and the laws made thereof— together with the

(14) U.S. v. ilcholls (1805), 4 Yeates, £51.
(15) Cohens' v. Virginia {18£1) , 6 "'heat. 264.



treat i s— as being the supreme law of the land, Marshall 

said;

This is the authoritative language of the American 
people; and, if gentlemen please, of the American Ftates. 
It marls with lines too strong to be mistaken, the char
acteristic distinction between the government of the Union, 
and those of the States* The general government, though 
United as to its objects, is supreme with respect to 
those objects* This principle is a part of the consti
tution, end if there be any who deny its necessity, none
can deny its authority*

The case of MoOulloch v. Maryland (16), brought before 

the court in 1819, involved in particular two questions; 
first, of the power of the United ftates to incorporate a 
bank, and second, of the freedom of a bank so incorporated 
from State taxation or control* . The case was argued before
the Supreme Court by the most eminent lawyers of the day;
Pinkney, "abater, and irt appearing for the bank, and 
Luther Martin, Joserh Bor Pin son, and ’"alter Jones for the 
State of Maryland*

The unanimous opinion of the court as delivered by 
Marshall is reg-rded as hie greatest and most- carefully 
reasoned opinloE. It asserted not only the power of the 
Pede cl government to incorporate a bank, but also the 
freedom of such a bank from the taxation, control, or ob
struction of any state. Realizlng the limitatione of 
power, Marshall acknowledged th t there was no ex reseed 
power in the Constitution— yet there was found a power

(16) MoOulloch v. Maryland (1819), 4 Wheat. 316.



necessarily implied, since it wss necessary ior the accomplish
ment of the objects of the Union. This principle was extended 
by Marshall in these ever immortal words; "Let the end be 
legitimate, let it be within the scope of the constitution, 
and all means which are appropriate, which are plainly adapted 
to that end, which are not proh felted, but consist with the 
letter and spirit of the const itation, are constitutional."

"A ease could not he selecte'; from the decisions of the 
upreme Court of the United States," comments Lent, "superior 

to the one of McCulloch v. Maryland, for the clear and satis

factory manner in which the supremacy of the laws of the 
Union have been maintained by he court and undue assertion 
of St te power overruled and defeated." (17)

The importance of this decision was at once arpreciated; 

and it was reprinted in full by many newspapers throughout 
the country, irrespective of their concurrence in its doc
trine. The reaction of the public toward unsatisfactory 
reasons was on sectional and political lines only. On the 
day after the delivery of the opinion, Judge Story wrote;
"it e. cites great interest, end in a political view is of 
the deepest consequence to the lation. It goes to establish 
the Constitution upon its great original principles." (18)

In the broad sweep of that great judgment in Gibbons 
Qftden* (19) put the arterial circulation of interstate

(17) Kent *g Commentaries. I., 428, quoted in Genstenberg, 
Constitutional Lav,, p ge 184.

arren, op.cit. . vol. I, rage 511.
(19) Gibbons v .  Ogden, (1824 ) ,  9 heat. 1.



commerce under the complete control of Congress and freed 
it from interference by the States. This case, tog ther 
v<ith M r  bury v. Madison, and MoOulloch v. Maryland are 
looked upon by many as almost as important as the Constitu

tion itself.
The Legislature of Hew York granted 3n exclusive right 

to Chancellor Livingston and Eobeit Fulton for a term of 
years to navigate the waters of the Sta'e with steam. The 
validity of this statute had been maintained by the Judges 
in Sew York, and an injunction had been issued restraining 
other.persons from running steamboats between Elizabethtown, 
Hew Jersey, and the city of He» York, although they were 
enrolled and licensed as coasting vesrlere under the laws 
of the United States.

The Supr me Court, sneaking thro gh Marshal , held the 
Hew York statute to be unconstitutional* The Constitution 
invests in Congress the power "to regulate commerce with 
foreign nations and among the sever 1 states." The term, 
"commerce," Marshall declared to embrace all the various 
forms of intercourse, including navigation, and he affirmed 

that "whenever commerce am^ng the States goes, the Judioial 
power of the Unite I States goes to protect it from invasion 
by State legislation."

’"ith very few exceptions, Marshall's great consitutional



opinions continue to be received as authority, and with 
the S'me few exceptions, his opinions "can scarcely perish 

but with the memory of the Constitution itself*” John B*
Moore speaking of Marshall and his associates in regard to 
their work and char act era has said:

The great Chief Justice and his associates have 
in no way fallen short of this measure of their trust; 
for, no matter how deeply the court may, as an insti
tution, have been planted in the affections of the 
people, and no matter how important it may be to the 
operation of our system of government, its position 
and influence could not have been rreserved had its 
members been wanting either in character, in conduct, 
or in attainments, f20)

Time and space will allow us no more devling into even 
s brief detailed account of the various cases. If, perchance, 
the reader is interested in a more minute account of these 
or like cases, a usuable brief is available in Gerstenberg's 
Constitutional Law. But as for our present purpose we can 
only mention the few important ones snd then hurry along.
The few cases cited were no doubt most influential in the 

molding of our Constitution and, subsequently, very instru
mental in the directing of the affairs of our country— trey 
deserve the mentioning.

VI. TEE STJPE3JS CDUF.T AID OUR PESSSHT DAY PROBLEMS.
But let the Magic Carpet carry us away from the days of

(20) John Lord, op.cit., page Z&2.



Marshall on down to our present day affairs. We realize 

the days of old had their stupendous problems— every age 
has its share--and we, of this age, the Lord knows, have 
our quota of difficulties, and naturally I would be in
clined to say th t at least ours are more com lex. '.they 
involve moje people, affect greater territories, and are 

subject to abundant forces— unheard of before*
Industrial, social, and political difficulties con

front us on all rides, :nd ac I have before mentioned, all 
these controversies, sooner or later, find their way into 
the court and, subsequently, to the Supreme Court. In 
particular, the Minimum ""age law has been before the Court 
at varioss times, in slightly different lights, A wage 
law in Hew York was denounced as unconstitutional, while 
two cnees in Oregon were passed upon; one ,a minimum wage 
law for women, was upheld while the other, for men, was 
defeated by n five to four decision of the United States 
Supreme Court.

This controversy brings to our attention the question—  
Shall we adopt our laws to changing economic conditions?
If we answer point blank— YesJ— immediately the consequent 
doubt arises— Is it constitutional? And in thee various 
sug ested laws you will find many supporters who will prove 
to you that it is unconstitutional, Or, again, if we should



answer, Ho*— we con exi ect plenty of opposition rising up 
to challanre your contentione.

, But then, why should lew be adjusted to economic con
ditions? Should not, r«ther , law be the expression of 
Justice? Ie there no each thing as erfect Justice, im
mutable, unchangeable, the same yesterday, today, tomorrow? 
That point is hard to decide , but at least one point is 

obvious. Human experience ie always teaching and reteech- 
ing us that the law of the Court and the legislature should 
be adjusted, not necessarily to economic conditions, be 
these conditions good or brd, not necees-rily to the needs 
of human progress, but rather to the common felt sense of 
justice. The law which does not accord with the preponder
ating felt sense of Justice is an evil thing. If enforced, 
It weakens that s nee of obligation to the social will on 
which public order and individual liberty so largely de
pend. The very nature of thtse problems reveal to us that 
there is no complete solution. It is hard to say, yet it 
follows that our laws can never be the expression of rer
fect Justice. There will always be a gap between what man 
believes to be right end what at the time ie essential to 

the upward progress of the race; there will always be a 
gap between the law and man’s felt sense of Justice* The 
task of each generation of Justices, it seems, is to make



these gars as narrow as possible. If they become too wide, 
human progress is impossible. This general principle, of 
course, not only applies to the Supreme Court Justices, but 

also the Judges in our numerous inferior courts.
”hat then is the reason for the general failure to re

cognize the part played by the Court in making the law? The 
answer is found in the way in which the Court operates. The 
case prerented before* the Court is sd :reese i by the Justice 
in this manner: what, according to the Constitution and laws
ol the United States, should be the judgment?— Sot: ’’hat
change should 1 make in the law in order to benefit the peo
ple under the present economic conditions. We cannot place 
the whole fault on our Supreme Court: They are sworn to 
support the Const tution of the United States and that is 
what they are doing— to the best of their ability. If 
c anges are needed, they should be through Constitutional 
Amendments, and not directed at the court. If we need a 
minimum wage law, and it appears as being a mainstay in 
the solution of a grave social problem, then, why not have 
it made into an amendment? It's possible.

John Eyan enumerates four passable ways to obtain a 
remedy ior the cure of underpaid workers. First— the Fed
eral Constitution could be amended, thereby enabling Con-



grese and the state legislatures to enact minimum wage 
laws— but he pointr out that this would possibly take t 
least twenty-five years. The second suggestion is that mem
bers of the Supreme Court might undergo an educational pro

gram which would change their social -̂nd ethical philoso
phy so as to show them the unreasonable inference of freedom 
of contract. Third, in the course of time, the personnel 
of the court might change whereby a majority of the Court 
would have the required social and ethical philosophy, 'nd 
finally— the requirement of more than a majority vote of the 
Supreme Court in their decisions. (£1)

The Supreme Court's greatest admirers admit that it is 
human and hence, not infallible in origin, character, and 
pronouncements. And we respect the right to criticize the 
court: helpful and worthy discussions arc- entitled to rank
as real criticism— while mere fault-finding, ridicule, corn, 
and suspicion are hardly worth classification with the word, 
criticism. How, as to the many suggestloe that have been 
made as to ways in which the Supreme Court may be brought 
to the point of perfection: The one bcsed upon the idea—

if the Constitution is fundamentally sound, then the more 
criticism, the more secure will its position be nade— will 
be revealed fir t*

Criticism of decisions ol the Supreme Court is inc-vit-

(21) Ryan - Distributive Justice, pages 268-70*



able, but what avail is criticism after decision has been 
pronounced? Forcible resistance to such decisions is un
thinkable. As it is, criticism of Constitutional Amend

ments on Court deoieione amount to little more than grumb
ling and belittlement of the Court which attempts to be the 
greatest possible human tribunal. But, is it not >lausible 
that debates of high order and scholarly discussions should 
be encouraged in the field of law. And these discussions 
should not be after, but before the question has been final
ly disposed of. Before the question goes before the Supreme 
Court, why can't it be debated snd discussed from all angles, 
constitutional, legal, soci 1, religious, educational— all 
these views could readily be exposed by the legal scholars, 

college debating societies, political clubs, and the like, n t 
for the purpose of stirring up endlee. dissension, but with
the aim of shedding all possible light on the question before
its final submission to the court of last resort. (22)
The two practices which have already been tried can be sug
gested toward this phase of procedure. The first one is 
from the drafting of the German Civil Code. *n invitation 
for all to give legitimate criticism before this oode was 

placed in its final form resulted in the publishing by the 
government of rerliee th<t filled six volumes. And the

point of interest was that a surprising number of helpful

(2£) For further discussion see H.”. Humble, "Criticism 
in the ; ield of Constitutional Law."



suggestions were receive from persons not looked upon as 
learned, The second analogy is taken from the tradition in 
the Roman Catholic Church. Before the Pope makes any dec
larations ex cathedra concerning Church doctrine, a full 
discussion takes place as a rule before various church bodies 
and, only after having had the benefit of cautious delibera
tion, is any declaration attempted, thereby, once and fox

i 3*.

all placing at rest all further controversy. Samples 
are pointed, out by E.f. Humble where great minds have er- 

rored, and the interesting part gain is that an unlearned 
arson, whose name is now entirely forgotten, pointed out 

the error.

Because of the broadness of the questions which con
front the Supreme Court, it has often been urged that the 
Surreme Court should include in its membershir experts along 
other lines, though not lawyers. Would this do? It looks 
improbable, for though it is on excellent plan to have all 
sides revealed, yet, in the final analysis the cuestlon 
before the Court is one of law*

The proposed plan of full discussion,may be opposed by 
reason that such a plan would arouse too much feeling and, 
consequently, would end-nge* the decision of the Supreme Court 
instead of set ling it. But would it— it is moie likely that 
there would be too little discussion of a monotonous nubile



question* nevertheless, this plan is a rare one insofar as 

it does not involve new legislation, nor does it advocate 
an amendment* It merely asks foi cooperation of agencies 
that are already functioning in the field of American govern
ment; would they respond?

Then, for those suggestions of seeking an amendment 
curbing the power of the Supreme Court, by requiring con
currence of seven Judges In any opinion involving the va
lidity of State statutes or acts of Congress. Such an 
Amendment would possibly be defeated ae unconstitutional in 
itself. "When we consider thst there have been proposed 
no less than 1736 amendments to the Constitution,” said Mr. 
Justice Lurton in 1900, ”of* which only 16 have been adopted, 
and that only 6 of the whole number proposed to deprive the 
Supreme Court of its Jurisdiction, we may assume that this 
Jurisdiction has not been regarded as a source of particular 
danger." (23)

In the history of our country, we find that the rejec
tion of a law as unconstitutional has frequently led to 
proposes of constitutional amendments and twice feeling was 
so intense as to secure such amendments. The case of 
Chisholm v. Georgia, decided in 1792, Ie to the Eleventh 

Amendment, barring suits by an individual against a State 
except by the latter's consent. The Income Tax Cases.

(£3) H.H. Lurton, "The Judicial Power in the Constitu
tional Government," quoted in Warren, "Legislative and Judicial 
stacks on Supreme Court of U.S.,” page 189.



which in effect denied the Federal Government power to 
levy income taxes, that is, in proportion to the population, 
led to the adortion of the Sixteenth Amendment, hile in 

another famous case, the Dred Scott ease, the bitterness 

caused was very instrumental in promoting the Civil War,
The Supreme Court on previous occasions has placed 

voluntary limitations upon the exercise of its own power 
which has been adopted as a rule of practice. This is ex
pressed in the words of Judge Iredell in 1798, when he stat
ed that, "as the authority to declare a statute void, is of 
a dellc-te and awful nature, the Court will never resort 
to tirt authority but in a clear and urgent case.” (24)
Many suggest t b t  the Court impose a further voluntary limi
tation on its power, by announcing that it would decline 
to regard the unconstitutionality of a statute as decisively—  
"plain,” "clear," or "unm stakable," in any oase in which 

one or more Judges should oonsider the statute to be valid.
The adoption of such a practice would render impossible most 
of the "five to four" decisions which have been so productive 
of lessened popular respect.

It has also been suggested that the voluntary elimination 
or restriction of the new increasing practice of filing dis

senting opinions would tend to strengthen public confidence; 
on the other hand, such opinio s are often of high value in

(24) barren, op.olt., vol. i, page 24.



the future development of the law and legislation. Mo-e 
radloal suggestions have been made for Constitutional Amend
ments establishing on elective Court or a Court appointment 
for a term of ye rs; but such propositions have never yet 
found any substantial support, since it follows that they 

could only result in mating the Judiciary less independent 
and more politically partisan.

The proposal, advanced at various ti es when intense 
party passio s were flourishing, that the Court should be 
increased in number in order to overcome a temporary major
ity for or against a certain me su: e , the good sense of the 
American people has always given a decided disapproval.
Sven the partisan politician sees the disaster in the long 
run of such a practice. lo institution of government can 
be devised which will be satisfactory at all times to all 
people. But it may truly be said that , In spite of neces
sary human imperfeotions, the Court today fulfills its 
function in our Satlonal system better than any instrumen
tality which h-s ever been advoc ted s a substitute.

In the final analysis, the ultimate success or failure 
of the * upreme Court depends entirely upon the Justices 
th t are behind this powerful unit. The Judges of the 
Supreme Court of the land must be not only great jurists," 

said Theodore Roosevelt, "they mnst be great constructive



statesmen, and the truth of what I say is illustrated 
by ev ry study of American Statesmanship,” (£5) May 

not we use John M. Keyne's qualifications of a master- 
economist as a standard for the individual Supreme Court 

Justice tad especially the Chief Justice who-

aust possess a rare combination of gifts, fie must 
reach a high standard in several different directions 
and must combine talents not often found together.
He must be mathematician# historian, statesman, phi
losopher in so te degree. He must understand symbols 
and speak in words. He must contemplate the particu ax 
in terms of the gener’1 and touch abstract and concrete 
in the same flight of thought. He must study the pre
sent in the light of the past for the rurpoee of the 
future. Ho part of manfs nature or his institutions 
must be entirely outride his r gard. He must be pur
poseful and disinterested in a simultaneous mood; as 
aloof and incorruptible as an artist, yet sometimes 
as ne r the earth as a politician. (£6)

It is essential then that appointments should be made 
only after searching alertness has been constantly active 
i the quest for the designed qualities in a Justice— the 
outcome is in their hands.

May we close with the eloquent -tr real written in 1856 
at a time when American institutions seemed shaken:

Admit that the Pederel Julici ry may in its time 
have been guilty of errors, that it has occasionally 
sought to wield more power than was safe, that it is 
as fallible as every other human institution* Met, 
it h s been end is a vast agency for good; it h e 
-verted many a storm which threatened our peace, and

f£5) arren, op.cit. , vol. i, page i,
(£6} ranli'urt r and landis, op.cit.. page 518.



has lent its powerful aid in uniting us together in 
the bonds of 1 w and Justice, Its v ry existence 
has proved © beacon of safety • • • nd now let us
sk ourselves, with all its imagined faults, what is 

there that can replace it? Strip it of its power, and 
what shall we get in exchange? Discord and confusion, 
statutes without obedience. Courts without authority, 
an anarchy oi principle and a chaos of decision, till 
al.. laws at least shall be extinguished by an appeal 
to arms.
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