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PREAMBLE

W© the people of Montane, grateful to Almighty God for 
the blessings of liberty, in order to secure the advantages 
of a state government, do, in accordance with the provisions 
of the enabling act of Congress, approved the twenty-second 
of February, A. D. 1889, ordain and establish this Constitu
tion.

ARTICLE 1. BOUNDARIES.
This Article defines the boundaries of the state.

ARTICLE 2. MILITARY RESERVATIONS.
Article 2 of the Constitution of Montana acknowledges 

absolute sovereignty In the United States over all places 
named therein. The Constitution of the United States reserves 
authority in Congress to exercise exclusive jurisdiction 
over military reserves. Article 1, Section 8 in part pro
vides: "To exercise exclusive legislation in all eases what
soever over such district (not exceeding ten miles square), 
as may, by cession of particular states, and the acceptance 
of Congress, become the seat of government of tbs United 
States, and to exercise like authority over all places pur
chases by the consent of the legislature of the state in 
which the same shall be, for the erection of forts, maga
zines, arsenals, dock-yarda, and other needful buildings."

THE CONSTITUTION OP MONTANA

AND «HAT IT  MEANS TODAY



Vthen therefore a purchase of land for any of theaa purposes 
la made by the national government and the legislature has 
given Its consent to the purchase, by the very terms of the 
Constitution, Ipso facto falls within the exclusive legisla
tion of Congress, and the state jurisdiction is completely 
ousted. This is the necessary result, for exclusive juris
diction is attendant upon exclusive legislation.3’

By the act of admission the United states transferred 
to the state full authority to exercise complete sovereignty 
in the enforcement of state law over all lands not reserved, 
though the United States retained their proprietary Interest 
in all lands not granted or sold.

Montana was admitted into the Union upon *an equal foot
ing in all respects with the original states”. Sovereignty 
once vested in the state remains there, unless by some act 
on the part of the state it reverts to the general government.2

The United «States specifically reserved from the grant 
of the land mentioned in this section of the Montana Consti
tution, and therefore retained its sovereignty over these lands 
which the State of Montana officially recognised by the adop
tion of this Article.

ARTICLE 3. A DECLARATIOK OF RIGHTS OF THE PEOPLE OF THE STATE 
OF MOSTAMA.

Sections 1 aid 2.
Sections 1 and 2 vests the sovereign power in the people,

XI United States v. Cornell, 2 feason, {>(5, S’edf." Case 8fb* 14, 8^7. 
2- State v. Tully, 31 M. 365.



vls.s All government of right originates with the people» 
la founded upon their will» and ie instituted solely for the 
good of the whole. And the electors of this State» when they 
exercise the right of referendum are exercising that right 
of sovereignty directly» whereas in almost every other In
stance they exercise that right through their elected and 
appointed representatives.2- 
Section 3*

Section 3 implies if it does not express» a prohibition 
against the power of the legislature to enact a lav whose 
effect would be the Impairment of a vested right 
Section 4*

The Montana Supreme Court in State v. Big Sheep® held 
that this section was not in violation of any provision of 
the United States Constitution and said: "The Supreme Court
of the United States» in Davis v. Beason^, declared that it 
was never intended or supposed that the first amendment to 
the Constitution» that "Congress shall make no law respecting 
the establishment of religion» or prohibiting the free exer
cise thereof*» should be invoked as a protection against 
legislation feu- the punishment of acta inimical to peace» 
good order» and morals of society. Ruling Care Law says that» 
while laws cannot interfere with mere religious beliefs and 
opinions» they may inhibit acts or practices which tend to
ward the subversion of the civil government» or which make 
criminal by law of the land."
T l fialioran v. ISeOrath, 67 i»(2d) 839.
2. Hinds v. Wilcox» 55 P. 355.
3. 10 S.Ct. 299» 133 U. SI 333» 33 L. Ed. 637.
4. 243 P. 1071.



Section S.
Section 6«

"A reading of the section discloses that it is addressed 
exclusively to the courts* The Courts are its sole subject 
matter, and it relates directly to the duties of the judicial 
department of the government. It means no more nor less than 
that, under the provisions of the Constitution and lass con
stituting them, the courts must be accessible to all persons 
alike, without discrimination, at the time or times, end place 
or pi ices, appointed for their sitting, and afford a speedy 
remedy for every wrong recognised by law as being remediable 
in a court* The tens "injury1' as therein used, means such 
as injury as the law recognises or declares to be actionable."1 
Section 7*

The search warrant was not known to early common law.
It grew up by "imperceptible practioe" and was first confined 
to the case of stolen goods. Its use was subsequently extend
ed. 2 Because it is a process subjset to much abuse, it has 
in this country generally been limited in its use by consti
tutional restrictions. In this state the statute has extend
ed its use as an aid in the discovery and punishment of any 
character of public off «see when it may be available; but this 
use of it may not be extended by the Constitution to any case 
not clearly covered by the statute. As was observed in State
ir ^rvr'Y6Fi&-mt€S“irr£r^^ —

502; Stewart v. Standard Pub. Co., 55 P.(2d) 695.
2. 2 Chitty, General Practice, p. 180*



v. Guthrie» 38 Atlante 368: "It is a sharp and heuwy polios
weapon to be used carefully lest it wound the security or 
liberality of the citizen."1

Under the statute2 a search warrant may issue in three 
cases only: (1) when the property has been stolen or em
bezzled; (2) when it has been used as a means of committing 
a felony; and (3) when it is in the possession of any person 
with the intent to use it as a means of committing a public 
offense.

The requirement of the Constitution that no warrant 
shall issue without probably cause» reduced to writing» and 
supported by oath or affirmation» ia» prima facie, satisfied 
and complied with when an information charging a public offense 
is filed by the county attorney; and such an information is» 
priaa facie, the statement of probably cause under oath» 
equally with an indictment presented upon the oath of grand 
jurors. In one case the probably cause is reduced to a 
written Information supported by the official oath of the 
county attorney; In the other, to an indictment supported by 
the oath of the jurors.5

Probable cause has been defined by Montana Supreme Court 
as follows: "Probable cause is knowledge of facts, actual or
apparent, strong enough to justify a reasonable man in the 
belief that he has lawful grounds for prosecuting the defend
ant in the manner complained of." Probable cause does not
T2 Street v. Justice Court, 125 40J>.
2. P. (1935) 12395.
3. State v. Clancy, 52 P. 267.



dapend upon the actual state of the case in point of fact, 
for there may he probable cause to believe that one is guilty 
of a crime, although subsequent events disclose that he is 
innocent. It is sufficient that the belief exists and that 
It is supported by facts and circumstances which reasonably 
warrant it.1

To authorize a warrant to be issued, there must be a 
support to the statement which contains the facts which con
stitute probable cause, and that such support must be by oath 
or affirmation, reduced to writing. If there be no such 
support, a warrant is of no avail, and the person arrested 
under it may be at once discharged if he invokes his consti
tutional rights. But a verification to an information adds 
nothing to the charge itself. It goes to insuring good faith 
in the averments of the charge. It is a formal matter, re
quired by the Constitution, but strictly speaking, it is no 
part of the charge itself. It supports probable cause by 
fixing responsibility. Ho issue is tendered by a verifica
tion, nor does it add any allegation to the offense pleaded 
by the provision that no warrant shall issue without probable 
cause, supported by oath, prevents arbitrary accusations by 
requiring affidavits of truthfulness to facts constituting 
probable cause, avoids false issue, and guarantees to the citi
zen that no warrant of seisure of his person can lawfully 
issue except upon such probable cause supported by the oath

tSardinor," 7« 'ii. S W.-



of someone. But being a formal setter, the support by oath 
or affirmation can be waived; and, if the verification can be 
waived, the illegality of a warrant Issued upon an unverified 
information can also be waived.-

The constitutional guaranty, contained in Article 3, 
beetion 7 of the Constitution, that the people shall be se
cure in their persona, papers, homes, and effects from un
reasonable search and selsure, cannot be disregarded to satis
fy the idle curiosity of the litigants.2

Section 8.
One of the purposes of the convention in formulating 

this section, and the people in adopting it, was to dispense 
with the slow, expensive, and therefore unsatisfactory pro
cedure by indictment, and to substitute a procedure expedi- 
tous and inexpensive to be availed of by the prosecuting 
officers at their discretion, subject to control by the court, 
to guard a particular defendant against oppression and malice, 
and prevent abuse of power by the County Attorney.

Section 9.
Treason is a breach of allegiance and can be committed 

by him, only who owes allegiance either perpetual or tempor
ary. The term "levying war" should be confined to insurrec
tions and rebellions for the purpose of overturning the 
government by force of arms. It is not, however, meant by 
this that there must be a formal or declared war, but the
J—  Stile" V/'SFahtTyV' '4X1'.-------------------------
2. Mendenhall v. District Ccurt, 74 P. 1078.
3. State v. Brett, 40 P. 873.
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words "levying war" have been interpreted to include not only 
the act of making war for the purpose of entirely overturning 
the government, but also any combination forcibly to oppose 
the execution of any public law of the United States if accom
panied or followed by an act of forcible opposition to such 
law in pursuance of such combination. But an insurrection of 
a private nature, not having for its object the subversion of 
government or resistance to the execution of a federal law 
in a particular Instance, for personal and private reasons, 
and not for the purpose of nullifying it or compelling its 
repeal, amount to levying war. Levying war and conspiracy 
to levy war are not the same. To complete the crime of levy
ing war, there must be an actual assemblage of men for the 
purpose. The mere enlistment of men to serve against the 
government is not enough; it must be some overt act.'1'

Section 1C.
The language of this section is not susceptible of any 

other meaning than this: That the individual citizen of Mon
tana cannot be prevented from speaking, writing, or publish
ing whatever he will on any subject; if, however, what he 
writes or publishes constitutes a criminal libel, he may be 
held responsible for the abuse of the liberty in a criminal 
prosecution, or if what he speaks, writes, or publishes 
wrongfully infringes the rights of others, he may be held

T . 8 R. <J. L. 336.



9-

responsible for the abuse In oivll action for damages.1
The immunity granted by this section does not extend 

to seditious utterances during tine of war.2
The system of practice of this state is based upon the

theory that it is the province of the jury to determine the 
facts* and that of the court to determine and declare the 
lav in all oases* except in prosecutions for libel* The 
clause of this section conferring upon the jury, under the 
direction of the court* the power to determine the law and 
the facta* appear to make plain that the jury have no right 
to determine the law in any other case* aExpressio unius est 
exclusio alterius*”3

Section 11.
Ex post facto law has been defined as one which* in its 

operation, makes that criminal which was not so at the time 
the action was performed; or which increases the punishment* 
or, in short, which, In relation to the offense or its conse
quences, alters the situation of a party to his disadvantage.4

It should be noted that an ex post facto law is a retro
active criminal statute and no reference to a civil law, as 
is stated in Eurocher v* Kyers, 274 P. 1062: "Section 11*
Article 5 of the Constitution in so far as it prohibits the 
enactment of ex post facto legislation has reference to crimes 
and not to matters which affect private rights retroactively*
r.""LlKaVe? V.'^on't. fed. of tabor'/ P . " W ;
2* State v. Kahn, 182 p* 107*
3. Murray v. Heinze, 42 P. 1057
4. 6 R. C. L. 290*



and as to the latter» the only Inhabitation against retro» 
active legislation found therein Is that such legislation 
must not impair the obligation of contract or interfere with 
vested rights*4*

Section 12*
Section 15*
Section 14«

What constitutes “public use"?
The presumption is that a use is public if the legisla

ture has declared it to be such. Of course the legislature 
cannot» by Its mere fiat» make any use of property a public 
use» and if it attempts to do so arbitrarily» the courts have 
the power to declare the enactment invalid.^

What constitutes "Just compensation"?
The owner of private property taken under the right of 

eminent domain obtains Just compensation if he is awarded 
such sum as, all the circumstances, is a fair snd full equi
valent for the thing taken from him for the public.2

Section IS. 
section 16.

The tern "criminal prosecutione”» as employed in the 
Constitution» refers to prosecutions for offenses which were 
crimes at common law, and doubtless to statutory offenses.3

A defendant charged with a crime must be present through-
r r ~ T Q 'R * ; ’ c . ' r . ' ’3b . --------------------------------------
2. 10 R. C. L. 125.
5. Payne V. District Court, 165 P. 294.



out the entire trial, including the rendition of the verdict, 
and the fact of M s  presence must be made to appear from the 
record.1 He cannot waive his right to be present at M s  trial.

“To demand the nature and cause of the accusation.*
The guarantee contained in thia section is but declaratory 

of the ancient common-law rule that no one shall be held to 
answer an Information or indictment, unless the crime be 
charged with precision and fullness, to the end that the de
fendant may have ample opportunity to make hie defense and 
avail Mmself of his conviction or acquittal in a subsequent 
proceeding for the same offenee.2

“To meet witnesses against M m  face to face."
The accused, In a criminal prosecution, is entitled to 

meat the witnesses against him face to face, and it is there
fore error, in a criminal trial, where the prosecuting wit
ness was not witMn the state to admit in evidence the com
mitting magistrate’s general recollection of the testimony 
which such witness gave at the preliminary examination.3

"Trial"
The word "trial", as used in thia section, embraces all 

proceedings in the progress of a criminal prosecution after 
the issues are made up, down to end including the rendition 
of the verdict.4

"Impartial jury*
An impartial jury must be composed of twelve impartial

i n s a s i :  ‘ Heear," s i r * . ■ -----------------------------
2 . State v. Wolfe, 185 P. 566.
5. State v. lee, 53 P. 690.
4. State v. Koch, 85 P. £72.



men. A number lose than that will not suffice. If one of 
the jurors Is incompetent because of actual bias entertained 
by him against the accused, and conceals such incompctency 
cm hi® vio dire, this vitiates the jury as a «hole. The 
accused being entitled to a jury of twelve impartial men, if 
he has tut eleven, while the twelveth is hostile to him, be 
has not the impartial Jury, which the Constitution and the 
laws contemplate that he shall have.1

9 Of the county or district®
The purpose of this provision of the Constitution is 

to furnish a guarantee to every person charged with a crime 
of a trial by a jury from the vicinage or neighborhood where 
the crime is supposed to have been committed, so that he may 
have the benefit, on his trial, of his own good character 
and standing with his neighbors, if these he 1ms preserved, 
and also of such knowledge as the jury may possess of the

gwitnesses who may give evidence against him. 

section 17.
In cases of criminal nature, depositions can be taken, 

on notice, in the presence of the accused and his counsel, 
“or without their presence if they shall fall to attend.“3

Sectlem 18.
The privilege that *no parson shall be compelled to

IT’"' si'&t* v .T O ’W 2V W . ..S. State v. C*8rien.3. State v. Vane11a, 106 P. 364.



testify against hiiaself In a criminal proceeding,” may be 
waived by consent, either expressly or by implication.1 
VThen a witness waives his constitutional privilege toy testi
fying in his own behalf, he renders hiiaself liable to be 
cross-examined upon all facts relevant and material to the 
Issue raised by his denial of the commission of the offense 
imputed to him»2

"Double Jeopardy**
The privilege that "no person shall be compelled to 

testify against himself in a criminal proceeding", may be 
waived by consent, either expressly or by implication*^

A plea of former Jeopardy cannot be maintained on a 
second trial which a defendant has obtained upon his own 
motion.4

The constitutional security a person has against being 
twice put in Jeopardy for the same offense prevents only a
second prosecution after the first has resulted in a convic-

Stion or acquittal*
Although no compulsion may be exercised upon a person 

charged with a crime to make him testify against himself, 
still, if the accused goes upon the witness stand in his own 
behalf, he is subject to all proper cross-examination, even 
though in such cross-examination he may be cospelled to in
criminate himself.6
IT State V* Tuller, 85 P. 36§.
2. State v. Smith, 188 P. 644.
3* State v* Tuller, 85 P. 309.4. State v. Thompson, 27 P. 349.
5. State v. Vinn, 144 P. 773.
6. State v. Vanella, 106 P. 364.



Section 19.
Section 20*

A fine is a penalty exacted by the state for same 
criminal offense 
Section 21.
Section 22»
Section 23.
Section 24»
Section 25.

This provision goes no further than to put aliens and 
denizens on the same footing as citizens in granting the
right to inherit. In other words, since citizens have the

zright, aliens and denizens also have it.
Section 26.
Section 27.

Due process of law is reasonable law, and a law is 
reasonable when it is enacted in virtue of the police power. 
Section 28.
Section 29.

A provision of the Constitution is to be deemed manda
tory and prohibitory unless declared to be otherwise, or 
else made by the instrument itself subject to exception.5 
Section 30.
Section 31.
XI "Murray v. District Court, §6 P. 5l3.
2. Ic re Colbert’s Estate, 119 P. 791.
3. Peyton v. Cunningham, 103 P. 497.



ARTICLE 4. DISTRIBUTION 'OF POWERS.
Section I.

The purpose of this section is to constitute each de
partment an excluse trustee of the power vested in it» account
able to the people alone for Its faithful exercise» so that 
each nay act as a check upon one another, and thus say be 
prevented the tyranny and oppression which would be the re
sult of a lodgment of ell power In the hands of case body.2.

This section does not prevent the courts fro© controlling 
by saandsmers the exercise by the governor of the state of a 
purely ministerial duty.

ARTICLE 5. THE LEGISLATIVE DEPARTMENT.
Section 1.

Section 1 vests the legislative power in a bicameral 
legislative assembly reserving to the people, however, the 
right of initiative and referendum **except as to laws necess
ary for the Immediate preservation of the public ?eca, 
health, or safety, and except as to laws relating to appro
priations of money, and except as to laws for the submission 
of constitutional amendments end except as to local or special 
laws enumerated in Article 5, Section 26 of this Constitution.B

The ref©rendu®, while in political effect a veto*Is not 
ouch in the sense In which that tor© Is used in our Constitu
tion, and is not an invasion of the executive functions.
±Z ^hnelder v. Curinln$^7 ToT " ' “



Under it the people proceed towards bills enacted by the 
assembly, expressing assent or dissent, in essentially the 
sane manner as the senate upon a bill which has passed the 
house; they are an additional body through which acts of the 
legislature must pass in certain eases, and disapproval, 
when it occurs, la purely legislative.1

The provision of this section, reserving to the people 
the right to refer, and to approve or reject, an act of the 
legislature by their ballot, and declaring that in the Interim 
the legislation shall be in full force and effect means that 
it is in force and effect, subject to the will of the people, 
and that upon disapproval of a measure it becomes ineffec
tive from the beginning, because it lacks the approval of a 
constitutional branch of the legislative department, namely 
the people.2

A referable act does not become finally effective until 
the people have exercised their reserved power, either by 
declining to refer or by approving or disapproving it at the 
polls

The word ”appropriations" as used in this section means 
the setting apart of a portion of the public funds for a pub
lic purpose, or a specific designated fund in esse or for
which provision has been made, It not being necessary to con
stitute a valid appropriation, that the funds be then in the
XI Hey v. Aiderson, P. 210.
2. Espar v. District Court, 185 P. 157.
3. Espar ?• District Court, 185 P. 157.



treasury.*
A legal voter, possessing the qualifications of citizen

ship, age, residence, etc.. Is erne who has registered.2
In the exercise of their porogative to Initiate laws 

under Article 5, Section 1, of the Constitution, the people 
are subject to the sane constitutional limitations as are 
applicable to the legislative assembly.3

It has been held that the exception embodied In this 
section, i.e., that acts necessary for the Immediate preser
vation of public health, peace or safety shall not be sub
ject to the referendum, — was not Intended to extend further 
than to matters arising out of some unforseen menace, public 
calamity, accident, sudden emergency, extraordinary occurrence, 
or unprecedented climatic condition, rendering immediate 
action imperative to prevent serious or irreparable injury 
to the public.4 
Section 2.
Section 3.
Section 4.
Section 5.

This section and section IS of this article guarantee 
to persons occupying the office of legislator certain rights, 
privileges, and emoluments, which courts of Justice will re
gard and enforce in proper cases and upon proper showing.5
T . lioiuaer v. JSixoh et at, ISS P. 341.2. Gleason v. Stewart, 188 P. 904.
3. Bonner v. Dixon et el, 195 P. 841.
4. Goodman v. Stewart, 187 P. 641
5. Thompson v. Kenney, 23 P. 733.



Section 6«
For ordinary purposes, the legislature say not convene 

oftener than once in two years•*

Section 7.
To sake any position of employment a public office of 

a civil nature, it must be created by the Constitution,or 
by the legislature, or created by a municipality pursuant 
to authority delegated to it; it must possess a delegation 
of a portion of the sovereign power of government, to be 
exercised for the benefit of the public; the powers conferred 
and the duties to be discharged must be defined, directly 
or impliedly, by the legislature or through legislative 
authority; the duties must be performed independently and 
without control of a superior power, other than the law, un
less they be those of an inferior or subordinate office, 
created or authorised by the legislature and by it pieced 
under the control of a superior office or body; it must have 
permanency and continuity, and the Incumbent must take and 
file an oath, hold a commission and give an official bond, 
if required by proper authority*2

Section 8*
This section embodies an express restriction upon the

X I Mennat v* State fioard o t Examiners, 104 P* 1055*
2. Barney v* Hawkins, 257 P. 441*



powers of the legislative assembly.1 

Section 9«
Speaking generally* the state constitution is a limita» 

tlon of powers, but the provision contained in this section* 
that each house shall judge of the elections* returns end 
qualifications of its members* is an exception to that rule. 
This is s distinct grant of power by the people to each branch 
of the legislative assembly* a power necessary to the exis
tence and independence of each house as an instrumentality 
of government. This power* emanating from the sovereign 
people, cannot be delegated by either house or both acting 
together* and likewise neither house possesses the power to 
divert itself of the authority thus conferred upon it. So 
long as the Constitution stands as it is now written* no 
officer* individual* court* or other tribunal can infringe 
upon the exclusive prerogative of each house to determine 
for Itself whether one who presents himself for membership 
Is entitled to a seat.2

The power conferred by the last sentonea of this sec
tion is a continuing erne* end may 1m» exercised at any time 
during the term of the member.**
Section 10.
Section 11.
X I Lloyd v. Silver bom County* 2S ' f • 1S&,
2* Smith v. District Court* 145 P. 721.
5. Smith v. District Court, 145 P. 721.



Section 12.
This section requires that each house shell keep a 

Journal of its proceedings, but, except those instances 
where the Constitution requires a specific entry to be made 
in the Journals, the question what entries shall be made, or 
how full or minute the entries made shall be, are matters 
addressed to the legislative discretion.*
Section 13.
Section 14.
Section 15.
Section 16.

This section vests the power of impeachment in the house 
end provides the impeachments shall be tried in the senate. 
Section 17.

This section provides for the removal of certain officers 
by Impeachment, and Section 18 of this same Article declares 
that officers not liable to impeachment are subject to removal 
for misconduct or malfeasance in office, in such manner as 
may be provided by law. Recalling that our Constitution is 
a limitation and not a grant of power, it will be seen at 
once that the provisions of Section 18 added nothing to the 
power which the legislature would have had in the absence of 
such provisions. In other words, the legislature was left 
entirely free to enact such statutes as it might see fit 
providing for the removal of officers other then those 
r - Crsgg'TrSr'lclta'on; '102 TTSS8'.------------------------------------



©numerated In Section 17.1
A policeman la not a state officer subject to removal 

by Impeachment In accordance with the provisions of this 
section. He Is a public officer in the sense that he has 
certain duties to perforin other than those strictly pertain
ing to the government of the municipality for which ha la 
acting.2

The word “state officer” as employed in this section* 
does not include members of the legislative assembly. Mem
bers of the legislative assembly are not liable to impeach
ment.*^

This section la only applicable to constitutional offi
cers, and does not cover a city police Judge, whose office 
Is statutory only.4

Section 18.
“Misconduct in office.**
Any act involving moral turpitude, or any set which la 

contrary to justice, honesty, principle, or good morals, if 
performed by virtue of office or by authority, is included 
in the term “misconduct in office".^

This section added nothing to the power which the legis
lature would have had in the absence of the provisions there
in contained. In other words, the legislature was left
r."~SEafe V .” li'isfcrlot Court et alV'SSS £'• «835---------------
2. ruljxtin v. Edwards, 998 P. 40.3. Howilanc v. Beadle, 111 P. 720.
4. Working v. Mayor, 114 P. 777.
5. Wynne v. Examining & Trial Board, 117 P. 77.



entirely free to enact such statutes as it sight see fit 
providing for the removal of officers other than those enumer
ated in the preceding section.1

Sections 19 end 20«
Ho act of legislation has the force of lav, even though 

unanimously passed and approved by the governor, unless the 
requirements of this section and sections 20 end 25 of this 
Article, that every lav shell he passed by bill, (as required 
by section 20), that It must have an enacting clause, and a 
title clearly expressing the subject of the enactment, are 
met.2
Section 21«

The word "appropriations” used in the Constitution means 
the setting apart of a portion of the public funds for a pub
lic purpose, or a specific designated fund in esse or for 
which provision has been mn.de, it not being necessary, to 
constitute a valid appropriation that the fund Ini then in the 
treasury.®
Section 22.
Section 23.

By this constitutional notice it is only intended that
the subject of the bill shall be fairly expressed in the
title. It Is not necessary— for the Constitution has not
i:~*ayna 'v r  EIstHc t"2”oSr t T € T T r ^ W ^ * T 6 ~ .  "Di slrloV' 

Court at all, 205 P. 955.2. i-eyton v. Cunningham, 103 ?• 497.
3. Bonner v. Dixon et al, 195 P. 841.



so declared— -that a title shall embody the exact limitations 
or qualifications contained in the bill itself which are 
germane to the purpose of the legislature, if the general 
subject of the measure is clearly expressed in the title.
Upon the highest authority it is held that, under constitu
tional provisions substantially like that referred to in 
MontahA, where the degree of particularity necessary to be 
expressed In the title of a bill is not indicated by the Con
stitution itself, the courts ought not to "embarrass legisla
tion by technioal interpretations based upon mere form of 
phraseology, The objections should be grave, and the con
flict between the statute and the Constitution palpable be
fore the judiciary should disregard a legislative enactment 
upon the sole ground that it embraced more than one object, 
or if mere than one object that it was not sufficiently ex
pressed by that title*

The purposes of this section are to restrict the legis
lature to the enactment of laws the objects of which legis
lators and the public as well may be advised of, to the end 
that any who are Interested, whether as representatives or 
those represented, may be intelligently watchful of the 
course of the pending bill, The limitation is likewise de
signed to prevent legislators and the people from being mis
led by false and deceptive titles, and to guard against 
fraud in legislation by way of incorporating into a law
I — G ta to  v T  A V e .k . F . n ^ T T e g e n “ v r i l o a r r o f " .

County Commissioners, 85 P. 740; Evers v, Hudson, 92 P. 462,



provisions concerning which neither legislators nor the pub
lic have any intimation through the title read or published.^ 

The obvious reason for the exception of appropriation 
bills and bills for the codification of the laws is that tbs 
first are necessary for the malntainance of the government, 
and hence their validity ought not to be open to question 
for informality, and the latter are so extraordinary in their 
character that both the members of the legislative body and 
the public are presumed to know what is being done. It would 
be impracticable to formulate a title which would cover 
every subject embraced in such s bill, and a bill of either 
class does not fall within the prohibition of this section.2

Section 24.
The journal of either house of the legislature imparts 

verity, and may be looked to determine whether or not a bill, 
valid on its face, signed by the presiding officers of each 
house, approved by the governor, and deposited in the office 
of the secretary of state» was in fact passed in compliance 
with the requirements of this section.3

Under the rule that where the constitutionality of an
act 1* questioned cm the ground of Irregularity in its
passage, the only purpose for which courts may gs behind 
the enrolled bill is to ascertain whether the aye and no
T l State v. A.C.M. Company, 59 854.
2. Cotter V. District Court, 140 P. 732.
3. Palatine Ins. Co. v. northern Pacific Ry* Co., 85 P. 1032.



vot« was entered in the Journals of the legislative eseembly, 
it is not pemlss&ble to determine whether an amendment to 
a bill made by a Joint conference committee was considered 
by either house before passage upon third reading,1

Section 35»
This section has no application to an act which does not 

purport to be an amendment to or a revision of a prior act# 
but which is an additional and independent piece of legisla
tion, impliedly amending, and hence repealing, so much of 
the prior act as is in conflict with it. The object sought 
to be attained by this prohibition of the Constitution was 
to remedy a well-known evil» Many statutes -.ore amended by 
merely striking out or adding words or phrases, the amenda
tory statute giving no intimation of the language of the 
statute so amended. To obviate the confusion and uncertain
ty consequent upon that mode of amenfe an t, is section 
requires that the statute as amended shall be re-enacted 
and published at length,2

Section 26,
,fA special law,”
A special statute within the meaning of this section is

one which relates to particular persons or things of a class,
or one made for individual cases and for less then a class,
Tl Woodard v. fiouXtbn at al, £89~p7"69^
2. King v. Pony Cold Mining Co., 62 P. 783*



or on® nudo for individual cases and for lass than a class, 
or one which relates and applies to particular asciabor a of a 
class either particularised by the express terns of the act 
or separated by any method of selection from the whole class 
to which the law night, but for such limitation be applicable.1

A law which operates in the sane manner upon all persons 
in like circumstances Is not local or special In the consti
tutional sense.2

"Locating or changing county seats."
The words "changing11 and "removing" found in the Con

stitution and statute laws refer to the act of changing or 
removing a county seat that has been definitely located» 
and have no reference to a so-called temporary or provision
al county seat.3 

"Persons."
The word "persons" as used in this section, embraces 

all persona, whether natural or artificial.4
The concluding sentence of thia section does not pro

hibit special legislation altogether, but does seek to cur
tail It. It forbids special laws «here general laws can be 
made applicable.5

Section 27.
..here the enrolled bill bore the signature of the pre

siding officer of each house, but the journal failed to show
~~ ho<3lcJin v. Meyers, Sid P. ic64.
2. Arps v. State Highway Commission, 300 P. 549.
3. Geiger v. Lorg, 117 P. 104.
4. Sackett V. Thomas, 64 P. 503.
5. Ford v. Schofield, 165 P. 594.



that the hill was signod as required by this section, and 
no cl alis «os made that the hill was not duly signed, the 
presumption Is that the legislature and the presiding 
officers did their duty, mid that the hill was regularly 
passed.^
Section 28,
Section 29«

A "legal claim" against the state is one previously 
authorised by law, and under this section payment of a 
claim not ao authorised is expressly prohibited,2 
Section SO,
Section 31,

The purpose of the constitutional limitation against 
the passage of laws increasing (or diminishing) the salaries 
of certain public officers during the term for which they 
were elected, is to remove the temptation from the legisla
ture to control the executive and judicial branches of govern
ment by promises of reward in the form of increased compen
sation (or threats of punishment by way of reduced salaries).®

Section 32,
In State v, Bemheim, 19 H. 512, 49 P.441, it was held 

that this provision of the Constitution must be confined in 
its meaning to bills to levy taxes in the strict sense of
1^ Sray v.~ LongV“o2 P," 645^ ' * ‘
2. Mills v, Dixon, 213 P, 227.
3, Jackson v. Porter, 128 P. 375,
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the words* and It has not beon understood to extend to bills 
for other purposes which may Incidentally create revenue.

Section 33.
"Ordinary expense."
Any expense which recurs from time to time and Is 

likely to recur In the proper operation and maintenance 
of the departmenta of the atate government is an "ordinary 
expense”.2

"Public debt”* ae used in thia section and section 34» 
includes warrants as well as bonds.3

Where an appropriation is a mere incident to a larger*
but single subject of legislation* such as the creation of 
a farm loan commission* and providing funds for its inaugura
tion and conduct* it need not be made by separate bill aa 
otherwise required by this section*4

Section 34.
Section 33.
ARTICLE 6. APPORTIONMENT AND REPRESENTATION.

This article provided for the original representatlon

And this is the interpretation now generally adopted.1

from each county which has since boon changed by legisla
ture.

Y l Evers v. Hudson, 92 P»‘"'4'62.
2. Miller Ins. Agency v. Porter* 20 P.(2d) 643.
3. Palmer v. Hickman* 29 P. 92.
4. Hill v. Bae* 158 P. 82S.



ARTICLE 7. EXECUTIVE EEPAfiTfcEHT. 
section 1.

Vihan the framers of the Constitution provided for the 
election of a Governor and a Lieutenant Governor as members 
of the executive department of the state,Ibut conferred upon 
the latter no executive power or authority other than that 
in the contingencies mentioned in Section 14» aunra. they 
manifest the intention that the people elect two qualified 
heads of that department— caw active, the other his lieuten
ant, ready at & mcuaent *s notice to assume the duties of the 
office, should hia superior officer, for any reason, either 
temporarily or permanently, become unable to nerfora them. 
This to the end that the important functions of state govern
ment should not falter or halt for an instant.

When the Lieutenant Governor assumes the duties of 
Governor he is acting as governor and there is no vacancy 
in the office of Lieutenant Governor.2

The word "term" referring to the terms of office of 
governor and lieutenant-governor is fixed at four years by 
this section of the Constitution, and applies to the office 
and not to the person holding.3

The attorney general is required by this section to 
perfora such duties as are prescribed in the Constitution 
and laws of the state. Inasmuch, however, as there appear
T l ..ection i o f Article
2. Latuey v. Kitchel, 34 P. (2d) 171.
3. Lamsy v. Mitohel, 34 P.(2d) 369.



to be by tha Constitution no powers or duties specifically 
delegated to th&t officer whereby he la clothed with super
visory powers over other or Inferior legal officers of the 
state, or any subordinate government therein, or directing 
him to assist such other and inferior officers In the per
formance of their duties, the laws must be consulted to as
certain what, if any, such duties are prescribed, and what 
are the extent and limitations of his official authority.*-

Section. 2.
Section 3.
Section 4«

This section embodies an express restriction upon the 
powers of the legislative assembly.2

The language used in the first paragraph of this sec
tion, “shall quarterly, as due, during their continuance in 
office, receive for their services," etc., appears to Indi
cate that the officer may claim his salary whether he serves 
or not, provided he has title to the office

Section 5.
The power of the governor over legislation by the exer

cise of the veto can only be exercised when clearly author
ized by specific provision of the Constitution; it Is dis
tinctly a negative and not a creative legislative power.4
XI feolan v. District Court, &5 P. 316.
2. Lloyd v. Silver Bow County, 28 P* 453.
3. Peterson v. City of Butte, 120 P. 483.
4. Mills v. Porter et al, 222 P. 428.



Section 6.
The Constitution and laws of the state are the charters 

of the governor1s powers» and in then be must find authority 
for his official acts.1

Section 7.
The power to appoint or delegate the appointing power 

ie reserved to the people» acting through the legislature»
In every instance, excepting those enumerated in the Consti
tution. ̂

There is no limit to the term of officers whose offices 
are established by the Constitution or which may be created 
by law, except as provided in the various portions of the 
Constitution whloh deal with particular officers,3

As soon as a vacancy occurs, the appointing power stay 
act, but since the Constitution does not distinguish vacan
cies into different clauses on account of the exigencies 
which cause them, the term for which the appointment holds 
good is governed by the limitations upon the appointing power 
therein prescribed.4

Section 8«
Section 9«

In the exercise of the pardoning power, the governor is 
authorised to improve conditions without restrictions, so
XI tforii&y V / fconohue, 16i 164.
2. In re Terrett, 86 P. 266.
3. Quintin v. Edwards, 99 P. 940.
4. Patterson v. Lents, 146 P. 962.



long as they are not Illegal» immoral, or impossible of 
performance.*

It la held, that the suspended sentence lav to the 
effect that the district court may order a sentence suspen
ded after entry of judgment does not Infringe the pardoning 
power confided by Section 9» Article 7 of the Constitution, 
to the governor with the approval of the board of pardons.2

Section 10.
The utssost extent of the governor*# authority, so far 

as constructive legislature work Is concerned, is to re- 
command such measures as he shall deem expedient.3 
Section 11.
Section 12.

A measure having been passed on the last day of a 
legislative session, and not acted upon by the executive 
until after the final adjournment, would require the gover
nor’s signature to make it operative.4

Section 13.
Sections 14 and 15.

It will be seen that when the Governor resigns or la 
permanently removed from office, there is no vacancy in the 
office of governor in the sense that there la no one left
TZ in re Sutton, 14$ P. 6.
2. Bottonly v. District Court, 237 P. 525.
3. Anaconda Copper Mining Company v. Clancy, 77 P. 312.4. Hay v. Hlndson, 106 P. 362.



with power to discharge the duties imposed upon the Governor. 
The same situation exists where the Governor is absent from 
the state or physically unable to discharge the duties of 
his office. The framers of the Constitution never intended 
that there should be any interim in which the officers of 
the state should not be executed, fear they said in explicit 
language that on the happening of any of the contingencies 
mentioned in Section 14, the powers, duties, and emoluments 
of the office were to be immediately transferred to the 
Lieutenant Governor, who is then given a mandate to dis
charge the duties of the office for the residue of the term 
for which the Governor was elected. He, as Lieutenant Gov
ernor, acts as Governor and is empowered to perform the duties 
of that office.*

Sections 16 and 17.
Section 18.

The failure or refusal of the Secretary of State to 
comply with provisions of this section does not invalidate 
acts of the governor.2

Sections 19 and 20.
ARTICLE 8. JUDICIAL DEPARTMENT.
Section X.

Judicial power within the meaning of this section, la 
the power of a court to decide and pronounce a Judgment and
r r * i « e y  v . ' s a i c h e i i ,  u  K i w  m ' : ----------------------------------------
2. Hell v. Page, SO P. 719.



carry it into effect between persone and parties who bring 
a case before it for decision. 3-

You will note that this section vests judicial power 
in the supreme court, district court, such inferior courts 
as legislature nay establish in any incorporated city or 
town and in * Justices of the peace" not in justice of the 
peace courts. This wording gave rise to a case known as 
Orissam v. Justice Court, 78 P. 498, In which the suprests 
court said: "There is a well-defined distinction between
a particular district court and the judges of that court, 
but the authority of the Justice of the peace and of the 
justice of the peace court, so far as judicial natters are 
concerned, is identical.8

Section 2. "Supreme Court."
"Appellate jurisdiction only."
The ordinary appelate power of the supreme court is 

limited to a reviow of the decision of the lower court, and 
a judgment affirming, modifying, or reversing such decision, 
with the strictly ancillary power to issue, hear, end deter
mine such original and remedial writs as may be necessary or 
proper to the complete exercise of this appellate Jurisdic
tion.2

"Supervisory control."
Under this section the supreme court has jurisdiction

T l Slhea v. Korth-Buite Mining boapaxxy, 1^9 P. 499.
2. In re Keeton, 72 P. 512.
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to issue its supervisory writ to prevent a failure of justice 
where the district court, while acting within jurisdiction, 
has committed manifest error and gross injustice is threaten
ed by reason by reason of action so arbitrary, unlawful and 
in disregard of the rights of a litigant as to be tyrannical, 
and no other adequate remedy le available to relator.* 

Regulations end limitations prescribed by lew.”
Under the last clause of this section, the legislature 

cannot decrease the power granted to the supreme court, but 
has power to provide the mode of procedure to be employed, 
by which, and the limitation as to time within which the 
power granted should be exercised. s

Section 3.
The power of limitation given to the legislature by 

thia section does not authorise it to limit absolutely the 
appellate jurisdiction of the supreme court, to the extent 
of cutting off appeal, but merely enables the legislature 
to enact reasonable regulations as to the time in which and 
the mode by which an appeal is to be taken.3

The provisions of this section, authorising the supreme 
court in its discretion to issue and to hear and determine
the write therein specified, is a grant of power without 
limitation or qualification, authorising such court to issue
these write for whatever purposes they are suitable.4
IT..state v. Mstricf fio^tT' -STB'pT.122.---
2. Whiteside v. District Court, 63 P. 395.
3. Pinlen v. Heinzs, 70 P. 517.
4. Whiteside v. District Court, 63 P. 395.



Sections 4, 5, 6, 7, 8« 9, and 10*
"District Courts.”

Section 11«
The jurisdiction bestowed upon the district courts can

not be abridged by the legislature but it nay invest such 
court with additional Jurisdiction in harmony with its char** 
actor, and not a usurpation of the constitutional powers of 
any other court.1

Section 12.
tinder the provision of this section that "any judge 

of the district court may hold court for any other district 
judge1*, it is clear that any district Judge may go into an
other district and hold court for another judge. It is 
equally clear, also, that without a provision of law author
izing it, a district judge would not have authority to go 
into another district and exercise his judicial functions.
The Jurisdiction must be conferred by law.2 
Sections 13 and 14.
Section 15.

While this section of the Constitution secures to liti
gants the right of appeal, it does so only on condition that 
he comply with "such regulations as may be prescribed by law.® 
Section 16.

The legislature cannot impose any additional conditional
T l Kellogg v. District dourt, 34 P. ^98*
2. v allaoe v. Helena Electric Ky. Co., 248626, 25 P. 278.
3. Jackway v. Hymer, 111 P. 720.



conditions to those enumerated In this section as a prere
quisite to any man's holding the office of district Judge 
who i&lghfc be elected or appointed to that office.*-

Sections 17» 18» and 19*
Section 20.
Section 21*

This section places limitations upon the jurisdiction 
of the justice courts*

ft’ithin the limitations prescribed by the Constitution» 
the legislature has power to confer Jurisdiction upon Jus
tices' courts in any class of cases; but these courts being 
thus constituted courts of special and limited Jurisdiction» 
are without power to hear and determine any case where such 
power is not, specifically or by clear implication, conferred 
by the statute defining their powers.2

Section 22*
Section 25.

The right of appeal, though guaranteed by this section 
of the Constitution, may be exercised only in obedience to 
the statutory regulations applicable*3 Appeals provided for 
by this section are subject statutory regulation, and the 
mode prescribed for taking them is exclusive*4 
Section 24*
17 Anaconda'Copper Mining do., v* Clancy, i l  P. 312*
2. Oppenheiraer v. Began, 79 2. 695*
5. Cobban v. District Court, 75 P* 862*
4. Jenkins v. Carroll, 112 P. 1064*



Sections 25 and 26,
"Miscellaneous Provisions."

Section 27.
‘This section embodies both a command to the courts that 

they shall not entertain a prosecution of a citizen by any 
authority other than that of the state acting through the 
officers provided for that purpose, and also a guarantee to 
the citizen that he shall not be held to answer by any other 
authority,^*
Section 28.
Section 29.

This section embodies an express restriction upon the 
powers of the legislative assembly.2

In Poorman v. Board of Equalization, 45 P.(2d) 307, it 
was held that the imposition of tax upon the net income de
rived from the official salary of a district Judge, does not 
constitute a diminution of such salary, and, therefore, does 
not offend against the provisions of this section,

Sections 30, 31, 32, and 33.
Section 34,

The general policy of the state government is that elec
tion to office, when it may be conveniently done, is the rule, 
and that appointment to fill vacancies shall be effective 
only until the people can elect. That this was the inten
tion of the constitutional convention is clearly indicated
I 7 ~ w & r v 7 ^ w n % r i > r w 4 : ----------------------------
2. Lloyd v. Silver Bow County, 28 P. 453.



by the last two sentences of this section.1 
Sections 35, 36, end 37.

ARTICLE 9. RIGHTS OF SUFFRAGE AHD QUALIFICATIONS TO HOLD 
OFFICE.
Section 1.

The use of voting machines is not in contravention of 
this section.2

Section 2. (Became effective December 9, 1932.)
^Qualified elector. *

Save where otherwise Indicated the term !<qualified 
elector* means a person who possesses the qualifications 
prescribed by the Constitution as necessary to entitle him 
to vote; It does not mean simply a registered voter.3

Sections 3, 4, 5, 6, 7, and 8.
Section 9.

Registration is no part of the qualifications of an 
elector, and adds nothing to them; it is merely a method of 
ascertaining who the qualified electors are, in order that 
abuse of the elective franchise may be guarded against.4

Section 10. (Became effective December 9, 1924.)
The Constitution proscribes no other qualifications for

iZ  Patterson v. Lents, 14(5 932.
2. Penyer v. Keating, 163 P. 1156.
3. Lang v. Furnish, 134 P. 297.. « » » n a a
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a county superintendent of schools than those provided for 
in this and the following sections; that is,the person must 
he either a women, or e person qualified to vote at general 
elections and for state offieers in this state.*

Section 11.
Where the legislature in creating an elective officer 

prescribes no limitations or qualifications, the right to 
hold it is en Implied attribute of citizenship and is pre
sumed to be coextensive with that of voting at an election

*
held for the purpose of choosing an incumbent for that office, 
those only who are competent to select the officer being 
deemed competent to hold lt.^

Section 12.
Section 15*

If section 10814 permits a candidate who did not re
ceive the highest number of legal votes to be declared elected 
upon a judgment of ouster in a contest proceeding, it Is 
void as in contravention of this section*3

ARTICLE 10* STATE INSTITUTIOHS AND PUBLIC 8CILDIN0S.
Section 1*

There being no constitutional prohibition, the state

Yl SEenowetiE v7 Acton*2* Shea V. Cockling ot al, 213 P. S94*
3. Cadle v. Town of Baker, 1*9 P* 960*



may, under its police power» lawfully engage in the busi
ness of operating a grain elevator or in other similar busi
ness for the benefit of the public.1

Sections 2» 5, and 4«
Section 5«

The faot that under this sestion it is made the duty 
of counties to provide for the support of their indigents» 
coss not prohibit the legislature from making like provision 
for unfortunates of the state at large.2

ARTICLE 11. KDOCaTIOH.
"Education" in its broadest and best sense embraces 

mental» moral» and physical powers or faculties» within the 
meaning of section l.S 
Section 1.

This section and section 11 of this article are not
exclusive ao as to limit the legislative power to the
establishment and maintenance of common schools end state 
institutions only. The purpose of this section is to insure 
a system of common schools» but there is nothing In It which 
limits the power of the legislature to provide for other 
schools. This section is not a limitation upon the legisla
tive power* but is a solemn mandate to the legislature.*

T l Lyman v. Stewart» 19(j ?. 12&.
2. Mills v. State Board of Equalization, 53 P.(2d) 563.
3. McNair v. School List. So. 1, 288 P. 188.
4. Evers V. Hudson.



Section 2«
Section 3«

The provisions of section 5, Article 11, of the Consti
tution that the public school fund shall forever remain in
violate, refers to the pemanent school fund and not to funds 
raised by tax levies*2-

Sections 4, 5, 6, 7, 8, 9, and 10*
Section 11.

The state board of education was created by the legis
lature under authority of this section*

Section 12.
"Funds" mean all funds, which shall be Invested to draw 

interest, and used for no other purpose.e
This section, however, does not prohibit half of the 

income from such funds to be used to secure repayment of 
funds obtained from the federal government under the national 
recovery act, the funds so obtained to be used for the erec
tion of buildings for the Eastern Montana State Normal School 
at Billings.3

ARTICLE 12. REVENUE USD TAXATION.
Section 1*

An "assessment* within the meaning of this section, is
1 . ScEooi List'r'Wo*'1 v. City of Mclena, 287 F. 164* .. "
2. Hair© v. Klee, 85 P. 874.
5« State v. State Board of Education et al.f 34 P.(2d) 515.



the process by which persons subject to taxation are listed*
their property described* and its value ascertained and
stated; "taxation" is the determination of the rate of levy
and imrjosing i t . 1

A "Just valuation" has been held to mean a correct,
hone3t and true one, and that such value shall be ascertained

2and employed as the basis of taxation.
Two schemes or systems of taxation are recognized by 

this section— a property tax and a license tax. Authority 
is also given by this section for the coexistence of both 
of these systems of taxation with reference to the same per
son or corporation. The two systems are not mutually depen
dent. Each is independent of the other, and the existence 
of one is not a bar to the imposition of the other.**

The provisions of this section are prohibitory, and 
the legislature can not delegate the authority conferred 
thereby to cities and towns. But, while the legislature 
may not confer upon cities and towns the right to impose a 
license tax upon professions and occupations for the purpose 
of raising revenue, it may, in the absence of constitutional 
limitations, authorize them to lnprove such tax in aid of 
polioe regulations.4

The Income tax is an excise tax and not one upon 
"property" within the meaning of this section* and there
11 Hllger v. Moore* 182 P. 477,
2* Fruit Growers Express Company v. Brett, 22 P.(2d) 171,
5« northwestern Mutual Life Ins. Co, v. Lewis & Clark 

County* 72 P. 982,
4. Johnson v. City of Great Falls, 99 P. 1059,



for© not subject to the constitutional restrictions rela
tive to the assessment of property.

Section 2«
The provisions of this section, declaring what proper

ty shall be exempt from taxation, is mandatory in character
and self-executing, and denies the legislature authority

2to tax any property of the class therein specified.

Section 3.
The object of this section was to encourage the ac

quisition and profitable development of mines, by requiring 
the owners to pay taxes upon the annual net proceeds or pro
fits only, in addition to the cost of acquisition, the water 
rights and ditches used in connection with them being not 
otherwise taxable, unless they can he shown to have an in
dependent value by reason of profitable use for some other 
purpose.3

Section 4.
The purpose of the framers of the Constitution in 

drafting this section was to secure to the people of cities 
and towns that measure of local self-government which they 
had enjoyed at the time that Instrument was framed and adopt
ed.

The words “corporate authorities”, as used in this
IT O ’Connell' v. State Board of Equalization, 25 P. (2d) 114.
2. Cruse v. Fischl, 178 P. 878.
3. Hale v. County of Jefferson, 102 P. 973.



section mean those munlclple officers who are either directly 
elected by the inhabitants of the municipalities, or appoint
ed in some mode to which they have given their assent,^

There is no particular significance in the use of the 
words HInhabitants*' and “property" as used in this section, 
for the taxation referred to means a tax upon a person levied 
upon the basis of the property owned,2 
Sections 5 and 6,
Section 7.

The evident meaning of this constitutional provision 
is that the property of corporations shall bear its equal 
share of the burden of taxation.
Section 8,

This section means nothing more than that the legisla
ture is prohibited from enacting any statute under which
private property may be taken to pay the debts of a public 
corporation, such as a county or city. Aside from this 
limitation the legislature was left free to enact such mea
sures as it deemed best touching the subject matter under 
consideration,4 
Sections 9 and 10,
Section 11,

The term “public purpose" as used in this section, in

Geary v. Edwards, 111 B~, "Ysfol
2, State V. Camp Sing, 44 P. 516,
5, Northwestern Mutual Life Insurance Company v. Lewis Sc

Clark County, 72 P. 982.
4« Edwards v. County of Lewis and Clark, 165 P. 297,
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pro vi ding that taxes shall be levied and collected for pub
lic purposes only, is synonymous with governmental purposes; 
the purpose must affect the inhabitants as a community and 
not merely as individuals; and whether a tax is levied for 
a public or private purpose is to be determined the course 
or usage of the government, the object for which such a tax 
has for a long course of legislation been levied and what 
objects have been considered necessary for the proper sup
port and use of the government sanctioned by time and the 
acquiescence of the people.*
Section 12,

The provision of this section that no appropriations 
shall be made in excess of the total tax provided for by 
law during any fiscal year, must be interpreted to refer 
not only to the money raised by direct taxation but also 
to anticipated income from all other sources.2

In the absence of a showing to the contrary, the pre
sumption obtains that the legislature, in making appropria
tions, acted in good faith when estimating the amount of 
anticipated revenue as a basis for making them.3 

“Tin» limitation on appropriation."
This section operates as an automatic limit, so that 

an unlimited appropriation as to time will expire at the 
end of two years, and is not void ab initio.*
1 ' Stanley v. Jeffries, 284 P. 134.
2, State v. State Board of Examiners, 238 P. 316.
3, Tipton v. Erickson et al., 19 P. (2d) 227,
4, Hill v. Rae, 158 P. 826.



Sections 13, 14, and 15.
Section 16,

The constitutional provisions relating to the assess
ment of property for taxation purposes are not self-execut
ing, and it is within the power of the legislature to pre
scribe the manner in which the value of property for such 
purposes shall be determined, provided the principles of 
uniformity and just valuation are observed and the rule 
laid down is not arbitrary.1 
Section 17.

This section, in its definition of that which may be 
made subject to taxation, is sufficiently comprehensive to 
include all matters and things, visible and invisible, tan
gible and intangible, corporeal and incorporeal, capable of 
private ownership.**
Section 18.

The Constitution imposes upon the legislature the duty 
to provide the means for carrying into effeet the provisions 
relating to taxation.®

ARTICLE 13. PUBLIC INDEBTEDNESS.
Section 1.

The origin and purpose of the restriction contained in
TZ Fruit Growers Express do. v. Brett, 22 P .(2d) l7 l.
2. Northwestern Mutual Life Insurance Company v. Lewis & 

Clark County, 72 P. 982.
3. Wells Fargo Sc Company v. Harrington, 169 ?• 463.



this section are well known. They arose in a time when the 
evils of public aid to railroads were notorious; they were 
intended to prevent the extension of such aid to either 
individual or corporations for the purpose of fostering 
business enterprises whether of a semi-public or private 
nature; they had and were designed to have no reference 
whatever to suitable measures, elsewhere commanded, for re
lief to the poor.*

It was held, in Thaanum v. Bynum Irrigation District, 
232 P. 528, that an irrigation district is not a "subdivi
sion” of the state within the meaning of this section. 

"Donation."
If a legislative appropriation is for a "public pur

pose”, within the meaning of Section 1, Article 13, and as 
limited in Seotion 38, Article 5, it is not a donation; the 
term "donation" being synonymous with "gift", and the word 
"gift" comprehending an appropriation for the relief of one 
who has no legal claim upon which to base it.2

Section 2.
Where a debt is sought to be created for state purposes 

it must, under this provision of the Constitution, be a law 
which shall be irrepealable until the obligation shall have 
been fully discharged, which law shall specify the purpose,
1.e., a single purpose, to which the funds so raised shall
1*. Si^^rmj^' VT'WIehricK,'' 173' 42^-------------------
2. Mills v. Stewart, 247 P. 332.



be applied, and provide for the levy of a tax sufficient to
pay the interest on, and extinguish the principle of, such
debt within the time limited for the payment thereof.1

The terms of this seetlon imply and contemplate a
specific obligation created by the legislature Itself, of
such a character that computation will disclose in advance
what tax levy is requisite to pay the interest on and to ex-

otinguish the debt at its maturity.
The concluding provision of this section, prohibiting 

the incurring of state indebtedness in excess of $100,000, 
unless the law authorizing it shall have been submitted to 
the people at a "general election" and approved by them, 
held not necessarily to mean the general biennial election, 
but does mean a state-wide election at which all the people 
entitled to vote may vote on a question affecting them as a 
whole.5

Section 3.
Section 4.

This section makes clear that the framers of the consti
tution did not intend municiple corporations to Include 
counties for the two terms are used to distinguish different 
organizations•4

lT Herrin v. Erickson et al., 2 P.(2d) 296.
2. Campbell v. Stewart, 171 P. 755.
3. State v. State Highway Commission et al., 296 P, 1033; 

Arps v. State Highway Commission, 300 P. 549.
4. Hersey v. Hellson, 131 P. 30.
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Section 5«
This section is a restriction upon the authority of 

the board of county commissioners, and has no reference to

funding bond merely changes the form of the indebtedness, 
and does not involve the creation of any new indebtedness

of power to counties to incur indebtedness but merely fixes 
the maximum limit of Indebtedness permissible; therefore, 
the legislature, not being prohibited by the Constitution

The last assessment roll, within the meaning of this 
section, from which the limit of Indebtedness of a county 
shall be computed, is the last complete roll before the 
debt is contracted, and not the last assessment roll in 
existence at the time the indebtedness was authorised at

Bthe polls*
The expression "majority of the electors thereof vot

ing at an election," etc., clearly means a majority of 
those who vote, and not a majority of all the electors of

IT Reid v. Lincoln County, lS5 P. 429.
2. Edwards v. County of Lewis Sc Clark, 165 P. 297*
3. Edwards v. County of Lewis & Clark, 165 P. 297.
4. Heckman v. Custer County et al., 223 P. 916.
5. Galles v. Board of County Commissioners et al., 185 P* 456.
6. Tinkel v. Griffin, 68 P. 859.

the power of the people*^ It has to do with the creation of
gnew indebtedness or liability. Thus the issuance of re

wit hi n the meaning of this section.^ This is not a grant

from doing so, may fix a lower limit than that prescribed.4

the county, or of those who vote upon any other issue at the 
same or some other time,®



To constitute a single purpose* within the meaning of 
this section* the elements which enter into it must be so 
related that* when combined* they constitute an entity* —  
something complete in itself* but separate and apart from 
other objects.-^
Section 6.

The word “indebtedness” as used in this section, means 
what a city owes* irrespective of the demands which it may 
hold against others.2

3This same meaning is applied to school districts.

ARTICLE 14. MILITARY AFFAIRS.
Sections 1* 2* 3* 4* and 5.

ARTICLE 15. CORPORATIONS OTHER THAN MUNICIPAL.
Section 1.

This section only annulled private charters or special 
grants* under which corporations had not organized and does 
not affeot a mining oompany incorporated under the federal 
laws* though it had omitted to commence business prior to 
the adoption of the Constitution.4 
Section 2.

The power reserved in the state to amend the laws under
TI Bennett v. Petroleum County et al.* 288 P. 1018.
2. Jordan v. Andrus, 69 P. 118.
3. Farbo v. School District No. 1 of Tool County, 28 P.

(2d) 455.
4. Morrison v. Clark, 63 P. 98.



which a corporation is organised may be exercised not only 
as relates to the contract (created by the granting of the 
charter and its acceptance), existing between the state and 
the corporation, but also as it affects the contract be
tween the corporation and its stockholders, and also the 
contract as between the stockholders themselves and legis
lation looking to that end is not objectionable on the 
constitutional ground that it impairs the obligation of 
contracts.i

Under the right reserved to the state by this and the 
following section, it seems that the legislature may not 
only alter corporate charters, but if deemed expedient, 
destroy the corporate body.2

Corporations being creatures of the statute, the legis
lature may, under this and the following section, enact any 
legislation by way of amendment of the law creating them, 
which does not violate the rule that property acquired under 
the operation of their charters cannot be taken away, and 
that contracts made in like manner may not be Impaired.®

The legislature may alter the charter of an existing
corporation by imposing greater burdens thereafter to be
assumed by the stockholders than were imposed at the time
it was granted; provided only that the alteration does not
involve a confiscation of the rights of individuals, deprive
T~. Allen v . Ajax Mining Company, 7? P. 4*y.2. Ibid.
S. Ibid.



them of their property without due process of law, or violate 
the elementary principles of natural Justice.2'

Since a domestic corporation accepts its charter upon 
the express condition that the legislature may at any time 
amend or repeal the incorporation act and thus destroy the 
corporation absolutely, it would seem that the minor power 
to destroy includes the minor power to exact an excise as 
a condition to the corporations right to continue business.2

Section 3.
Section 4.

It is held, that Section 4, Article 15 of the State 
Constitution declaring that every stockholder shall have 
the right to vote his shares at elections for directors, 
refers exclusively to domestic corporations.

Inasmuch as corporations are the creatures of statute, 
it is within the power of the legislature to adopt either 
the share of stock or the Individual owning the stock as 
the unit of voting power, unless restrained by the Consti
tution. The only constitutional provision on the subject 
Is found in this section, whleh establishes the share of 
stock as the unit of voting power in the election of trus
tees or directors of such corporations. Since this re
striction is limited to a single purpose, the legislature
IU karth v. Pock, 155 P. 282.
2. Mid-Northern Oil Company v. Walker et al., 211 P. 353.
3. Allen v. Montana Refining Company, 227 P. 582.
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Is left free to establish either the share or the individual 
as the unit for any purpose other than the election of trus-

Section 6.
One railroad company can lease its road to a parallel 

and competing road for a term of ten years» and such a lease

When two railroad companies have but one common ter
minus* and are brought Into competition between common 
terminal points by traffic arrangements with other roads,

Granting of a certificate of necessity and convenience 
of the board of railroad commissioners to a motor-truck 
company* a subsidary of and entirely owned by a railway com
pany, permitting It to operate between certain points along 
the line of the railway as a substitute for rail service* 
held not an invasion of the provision of this section of the 
Constitution* prohibiting consolidation of parallel or com
peting railway or transportation companies.5

TZ Smith V. Iron Mountain Tunnel Company, 125 P. 649.
2. Butte-Anaconda & Pacific Ry. Co. v. Montana Union Ry*

Co.* 41 P. 232.
3. Molan v. Railway Companies, 53 P. 623.
4. Ibid.
5. Fulmer v. Board of Railroad Commissioners» 28 P.(2d) 849.

1tees or directors. 
Section 5.

This gives railroads the exercise of the right of
peminent domain. ̂

3is not a consolidation of the two roads.

they are competing roads within the meaning of this section.4



Section 7.
A railroad company may not grant to one person the 

exclusive right to the use of a portion of its depot plat
form to deliver passengers departing, and to receive and 
80llclte the patronage of incoming passengers, to the ex
clusion of all other persons from the exercise of such 
rights, as such grant is against public policy and contrary 
to the provisions of this section,*

fhis section does not prohibit excursion tickets.2 
Sections 8, 9, and 10,
Section 11,

National banking associations are not foreign corpora
tions, within the meaning of Section 11, Article 15, of the 
State Constitution, declaring that foreign corporations shall 
not be permitted to exercise and enjoy greater rights and
privileges within the state than those possessed or enjoyed
by domestic corporations of the same kind and character.® 
Sections 12 and 13,
Section 14,

This section is not self-executing. Legislation must 
be held to make the right granted effective. If the legis
lature failed or refused to enact any measure on the subject 
at all, then the right granted would simply lie dormant, for

XI Montana Union Ry, 6o. v. Lsnglois, 24 P. 209.
2. Miley v. Northern Pacific Ry. Co., 108 P. 5.
5. State v. Mady, 272 P. 691.



it must be conceded that there is not any power which can 
coerce the legislature into enacting a particular law. In 
the absence of legislation making the grant effective, It is 
of no use whatever. In the absence of legislation, it would 
be an unlawful obstruction of any public highway to place 
poles, posts, or other fixtures for use of a telephone or 
telegraph lines in it. The Constitution commands the legis
lature to enact a law upon the subject; but, If the legis
lature refuses to do so, there Is not any way to enforce 
the command. If, however, the legislature does act, the 
law which it enacts must be a general one of uniform opera
tion, providing reasonable regulations which will give full 
effect to the grant contained In the section.'*"

While the authority to regulate the telegraph and tele
phone business is vested In the legislature by this section, 
this cannot be so construed as to prevent any part of the 
same from being delegated to, or conferred upon, cities and 
towns, which may likewise, acting through their respective 
councils, prescribe reasonable regulations upon the sub
ject. A city ordinance requiring wires used for the trans
mission of electricity for telegraph and telephone purposes, 
among others, to be placed underground in the congested busi
ness district, and provide punishment for disobedience, was 
therefore, a valid exercise of police power of the city, and 
Crumb v. City of Helena, 85 P. 744.



did not encroach upon the legislative right of regulation.•*- 
The above section was incorporated in the Constitution 

because the telephone and telegraph were considered of so
2much Importance to the people as a means of communication. 

Section 15.
This section does not prohibit consolidations. Its 

prohibition extends only to any device by which an attempt 
is made to deprive the state courts of jurisdiction.3

Section 16.
The defense of assumption of risk, was not abrogated 

by this section.4

Sections 17, 18» and 19.
Section 20.

The purpose of tills section was undoubtedly to prohibit 
trusts and like combinations.

ARTICLE 16. COUNTIES.
This article of the Constitution deals with municipia 

corporations, but has special reference to counties. It 
does not refer to cities or towns, nor does It contain any 
provisions applicable to them, except that by implication, 
under Section 6, thereof, the legislature is empowered,
l7 City of Butte v.Montana independent Tel. Co., 148 P.384.
2. Hershfield v. Rocky Mt. Bell Tel. Co., 29 P. 883.
3. MacGinnis v. Boston & M.C.C. & S. M. CO., 75 ?• 89.
4. Osterholm v. Boston etc. Min. Co., 107 P. 499,



within the restriction therein stated as to the length of 
the term, to provide far the election or appointment of 
such officers to administer the government of cities and 
towns as circumstances may require*1

Section 1*
Section 2*

The provision of this section, denying power to the 
legislature to remove a county seat in so far aa It relates 
to the vote required is a prohibition and Is self-executing*2

Section 3*
This section recognizes the power of the legislature 

to create new counties, to change those already established, 
and to alter their boundries.5

"Property of the county" within the meaning of this 
section, under which, when a new county is created, the net 
indebtedness of the old county, its ratable proportion of 
which the new one m a t  pay, is to be determined by deducting 
from its total indebtedness the value of all property of 
the old county, was held in State v. Poland et al., 302 P* 
362, to mean such property as a county holds and can sell*

Section 4*
The power to fill a vacancy in the office of county

X~ ■ f ; o f ■■ Butte v* Weston, 74 ?* 415*
2m Stringfollow v. Board of Commissioners, 111 P* 144.3* Sackstt v. Thomas, 64 P. 503«



oocralssionor Is conferred by this section upon the district 
judge of the district in which the vacancy occurs. Although 
it is vested In & judicial officer# it is not a prerequisite 
to its exercise that it be invoked by an application in the 
form of a complaint or petition# nor is the validity of its 
exercise in a given case made dependant in any measure upon 
facts judicially ascertained to exist. The appointing offi
cer pronounces no decree# nor does he adjudicate any right. 
His action is the result of an opinion based upon personal 
knowledge of the existence of the vacancy# or information 
derived from any source which he deems reliable.3.

Section 5.
The offices of clerk of the district court# county 

attorney# and justice of the pence# being enumerated in the 
Constitution as judicial officers# are to be excluded from 
the ©numeration of the offices referred to in this section.2

It should be noted that the office of county auditor 
is not expressly provided for in the Constitution.3

The language contained in the last sentence of this 
section should be read in connection with the sentence occur- 
ing in Section 4 of this Article#”that a vacancy in the 
board of county commissioners shall be filled by appointment 
by the judge of the judicial district in which the vacancy
n-'n^wTO^rmiFricreourt, ■ !«■>; w ;  ------ -------
2. Rowe v. Kehoe# 144 P. 162.
3. McGinnis v. Dickinson# 68 P. 468.



occurs•" The meaning expressed is as follows: Vacancies
in all county, township, and precinct offices shall fee filled 
by appointment, and the appointee shall hold his office un
til the next general election; vacancies in the office of 
county commissioners shall be filled by appointment by the 
district judge of the district in which the vacancy occurs; 
and vacancies in all other offices shall be filled by appoint
ment by the board of county commissioners.^

Section 6.
If authority be requisite for the creation of the office

pof county auditor, it may be found in this section.*
The word "municlple" found In this section, is used in 

its restricted sense, meaning "city”.3 That the framers of 
the Constitution did not Intend municipal corporations to 
Include counties is clear, for the two terms are used, as in

4this section, to distinguish different organizations.
The word "term” as used in this section applies to the

5office and not to the person holding it.
A policeman is not a "municipal” officer as that term 

is used in this section.®
Section 7.

. ■ - * ■■■■■*

1C McGowan v. Sedgwick, 127 P• 94; kowe v7~Kehoe, 144 P. 162.
2. McGinnis v. Dickinson, 66 P. 468.
3. Guintin v. Edwards, 99 P. 940.
4. Hersey v. Neilson, 131 P. 30.
5. Morgan v. Knight, 245 P. 267.
6. Quintln v. Edwards, 99 P. 940.



ARTICLE 17, PUBLIC LABIS,
Sect1cm X,

The provisions of this article relate to such Isolde 
aa the state hae acquired or may acquire after the same are 
selected under the laws provided for that purpose and are 
not applicable to lands granted to the state under the Act 
of Congress» approved August 18» 1884.1

An estate for years is an interest in land and the 
alienation of an interest by lease for a number of years is 
a disposal of such interest; hence the prohibition of this 
section of Article 17» of the Constitution, that none of the 
state lands "nor any estate or interest therein" shall be 
disposed of unless the full market value thereof be paid» 
applies to the leasing of state grazing lands,2

The "market value*1 of a thing is its fair value as be
tween one desiring to purchase and another desiring to sell; 
it and the term "value" are often used interchangeably» and 
as being the equivalent of "actual value"*. Therefore the 
provision of Section 1» Article 17, of the Constitution that 
state lands shall not be disposed of except for their full 
"market value" means their actual value

Neither this provision nor that contained in section 2 
of Article 11, deals with the capacity of the state to ac
quire property. Both are limitations upon the power of
rr^rocL'vr^rigHr,"42" priss;-----------------------------------
2, Aider v. Cooney et al.» 23 B. (2d) 261,
3, Ibid,



disposal by the legislature, They also enbody an express 
injunction upon the legislature that the property with which 
they deal must bo devoted exclusively to the purposes for 
which it has been or may be acquired.3.

Sections 2 and o.

ARTICLE 18. LABOR.
Section 1.

This section provides for a bureau of agriculture, 
labor, and industry. It should be noted that this provides 
for but one bureau— not a bureau of agriculture, another of 
labor, end one for industry.

Section 2.
Sections 2, 4, and 5 were added in 1904.
Section 4 m s  amended at the election in 1956.

A question arises as to whether this amendment as adopted 
in 1956 is mandatory or whether it requires supplementary 
legislation to make it effective. If it Is mandatory, Mont
ana will have been the first state in the Union to adopt a 
universal eight hour law.

ARTICLE 19. KTaffTITi— own SUBJECTS AMU FUTURE AHHISIEKSTS. 
Sections 1, 2, 5, 4, 5, 6, 7, and 8.
IU Beck'*'3*S6tate (In re)»" ”121’'f '764.



Doctiori 9.
Each amendment to the Constitution oust contain no more 

than erne subject» but the fact that an amendment to the 
State Constitution may be separated into two or sore proposi
tions is not alcne decisive of its unconstlfcutionality under 
the clause of this section requiring unity of subject in the 
submission of an amendment? the rule being that if* in the 
light of common sense* the propositions have to do with 
different subjects so essentially unrelated that their asso
ciation Is artificial* they are not one, but if they may be 
logically viewed as parts or aspects of a single plan* the 
above constitutional requirement is met in their submission 
as one amendment.^

The provisions of this sections ere mandatory.2

AKTICLE 20. SCHEDULE.
Section 1.

This section is self-executing. By it, rights were
preserved. It operated of itself to keep In force a system
of lews for the government of the state* miless such laws
were inconsistent with the Constitution. But* as to eny
such repugnant statutes* it operated as an effective repeal*
for* when the Constitution became the fundamental law* acts
T l Hay v. Mderson. 142 P. 2io." """"...................... r
2. Sooda v. Tooher, 37 P. 839.



in conflict Kith it yielded.'*'

Sections 2y 3, 4» 3# G» 7* 8» 9» 10* IX* and 12«
Section 15»

In a probate case* where an appeal to the territorial 
district court was perfected prior to the adoption of the 
Constitution, the appellate jurisdiction of the district 
court in such case was not ousted by the provisions of the 
Constitution abolishing probate courts and transferring 
pending probate matters to the district court for the exer
cise of original jurisdiction*2

beetions 14* 15* 16* and 17»

ABTICLE 21. GIFTS TO STATE.
Sections 1* 2* 3* 4* S* 6* 7* 8* 9* 10* 11» 12* IS* 14* 15* 
16, 17» and 18.

T. Criswell v. Montana bsntraY Ry• Co.", 44 Y» 525. 
2» In rs Dewar’s Estate, 25 P. 1026.


