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PREFACE

"Campaign reform" and the "undue influence" of 

money on elections are the currently fashionable pre

occupation of the social activists. The latter is 

assumed and the former is the reaction to that assump

tion. The intensity of those who would cure the ills 

in a society often lead to short-term cures that in the 

long run prove more disastrous than the disease they 

sought to cure.
So it is with campaign reform. This paper seeks 

to examine the "disease"--corruption in election campaigns, 

the proposed "cures"--limitations on campaign contribu

tions and expenditures and public subsidies, and the 

long-term policy emanating from the "cures"--infringements 

on the fundamental rights guaranteed United States citizens 

by the First Amendment of the United States Constitution. 

This paper offers no alternative, no new enlightened path 

to follow, but seeks only to shed some light on an estab

lished path that may be leading us in the wrong direction.

My ability to research this topic was greatly en

hanced by the co-operation of many people. Worthy of 

special mention are Senator Joe Roberts of Libby, Montana, 

Senator Clen L. Drake of Helena, Montana, Steve Brown and



Evan Barrett of the Governor’s staff, Katherine Orchard

of the State Law Library, and all of the 

Secretary of State’s Office. My sincere 

people and the many others who helped me

staff at the

thanks to these

in this endeavor

R. M. S.
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I

INTRODUCTION

1. General Philosophy
’’The events of Watergate"^ have led people to ques

tion the use of money in election campaigns. The use of 

large secret campaign contributions to finance illegal 

activities during the 1972 Presidential campaign and 

during the subsequent cover-up created a crisis--Americans 

became disenchanted with their electoral process--a dis

enchantment which struck at the very heart of our democratic 

system of government. Questions were asked, answers sought. 

Money was defined as the cause of the problem and campaign 

finance reform was defined as the answer. So, as is usual 

in crisis situations, the response to the crisis was a 

simple solution to a very complex problem. The fact is 

that there may be little or no relation between "the events 

of Watergate" and the reforms now being advocated.

Lawmakers, social scientists, and others are advo

cating a series of social reforms aimed at cleansing the 

election process by preventing or alleviating abuses

1’rhis or some similar phrase seems to begin most 
scholarly discussions of campaign finance reform. While 
1 recognize its inapplicability in many instances and its 
overuse, I do not feel compelled to avoid it here.



relating to the financing of election campaigns. Yet 

there is little or no data available supporting the 

contention that money is a major corrupting influence 

in our campaigns. The relationship between money and 

corruption of our electoral process is strained at 

best and those seeking to make a connection espouse a 

diversity of interests--seeking to cure everything 

from the flagrant, crimes of Watergate to "undue influence" 

which money might buy. While stopping obvious criminal 

activities which may occur during the course of an elec

tion campaign is presumably a goal with which no one 

would argue, controlling the "influence" that a citi

zen may exert over his elected officials is not neces

sarily a desirable goal. While illegal influence is 

easily defined and clearly undesirable, just what 

comprises "undue" influence? At what point does the 

influence a citizen may exert in the normal course 

of being represented by an elected official become undue 

influence? Reformers would have us believe that the 

answer to that question is "when money is used." However, 

that may not be true.
For example, if a citizen spends $500 to travel 

to Washington, D.C., to discuss with his elected rep

resentatives legislation of interest to him, he has 

used money to influence an elected official. Without 

money he could not have made the trip, and some people 

(for lack of money) could not have made the trip and
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could not have made their wants known in this particular 

way. Has this citizen exerted undue influence? Another 

example might be the case of a wealthy member of some 

minority group (ethnic, religious, political, etc.) who 

wishes to contribute a large sum of money to the election 

campaign of a member of the same minority group. He 

feels that the candidacy is desirable and knows that be

cause of the general discrimination against members of 

this minority group, such candidate will be unable to 

raise campaign funds through the normal machinery of 

the two major parties. If he contributes $5,000 to this 

candidate's campaign, has he exerted undue influence?

Is it not desirable that such a candidate be able to 

accept such a contribution and use it to express his 

minority views?

The question is: Can we accept the major assump

tion inherent in current campaign reform proposals-- 

that all use of money in campaigns is suspect and 

that the use of money to gain influence is always bad?

We must decide whether or not campaign finance 

reform is desirable. The present post-Watergate hysteria 

in this country might suggest that it is--if only to 

restore the public's confidence in our electoral system. 

Even assuming there is no provable link between money and 

corruption in elections, a great majority of the American 

people think there is. Is this not enough reason to 

do something to remedy the situation? So much of our 

legislation, particularly in the area of social reform,

3



is symbolic anyway, advocating a desire that things 

be a certain way without providing the affirmative 

means to make them that way. Isn’t campaign reform 

legislat.ion--symbolic though it may be--in order now 

to restore the public’s faith in our elections? If 

the proposed legislation were negative--that is, if 

it simply forbade the illegal use of money in campaigns, 

the answer might be yes. However, the reform proposals 

being offered are affirmative attempts to alleviate 

not only illegalities but also ’’inequities” in the 

financing of our election campaigns. These proposals 

will have far reaching effects on our electoral system, 

and may intrude upon such important American ideals 

as the right of citizens to participate in the political 

process and to vote at elections free of government 

interference. The proposals not only deal with clearly 

defined and desirable concepts such as keeping elections 

free from bribery, graft and corruption, but also deal 

with such concepts as whether or not government should 

be allowed to regulate citizen participation in, inform

ation about, and means of financing politics. The pro

posals may even be in direct conflict with fundamental 

rights protected by the U.S. Constitution.

Reforms which touch such important areas of our 

lives and our system of government, though presently 

expedient, should not be accepted without considerable

4



thought to whether they are good public policy in the 

long haul. I do not wish to be overly critical of those 

advocating reform. Their reaction to a crisis situation 

is typical and their intentions are good. However, the 

area of campaign finance is complex. Study of the 

subject is not extensive; data is incomplete; cause- 

effect correlations (between money and other variables 

and corruption), while expounded by many, have not been 

adequately established; and the problem has not been 

conclusively identified. Thus, a solution would seem 

premature at this time. Considering the implications 

of the reforms proposed on other important areas, it 

would seem very unwise at this time to accept these 

oversimplified solutions to inadequately defined prob

lems. More research...thought... soul searching... is 

in order.

2. Constitutionality of the Reforms

The advocates of reform fall into two main cate

gories: (1) those attempting to safeguard the integrity

of the election process from the' undue influence of money; 

and (2) those attempting to equalize political influence 

among citizens.

The proposed reforms fall mainly into three cate

gories: (1) those dealing with public disclosure of 

campaign contributions and expenditures, (2) those limit

ing or banning expenditures by certain individuals and 

organizations, and (3) those relating to public financing

5



of election campaigns. All of these reforms limit in 

some way or eliminate entirely the ability of some 

individual or groups to participate in political act- 

ivity--or to participate to their fullest capacity 

in specified political activities. Because the U.S. 

Constitution specifically includes a bill of rights 

protecting individual liberty from governmental abuse, 

whenever legislation is passed that curtails the pur

suit of such protected fundamental rights such legis

lation may be the subject of a challenge as to its 

constitutionality.

The proposed reforms are good or bad public 

policy regardless of what the Supreme Court may even

tually say about them. Each person must examine the 

reforms, their purpose, and their ramifications, 

weigh the conflicting interests and make a philosoph

ical judgment as to whether they’re right or wrong. 

However, because the Supreme Court is likely to make 

the final decision as to what campaign reforms, if 

any, are ultimately effected, the constitutionality 

of the reforms is important. I have chosen to concen

trate on that aspect of the problem in this paper.

6



II

CONTRIBUTIONS AND FREE SPEECH

The constitutionally protected rights alluded to

above which may be violated by the various campaign reforms 
2proposed are the First Amendment rights of free speech, 

free press and free association. I would expect most con

stitutional challenges to come in the area of free speech, 

for while campaign contributions are not true ’’speech" 

it is likely that they would be considered "symbolic 

speech" by the courts.

The concept of symbolic speech was recognized as 
3early as 1931, in the case of Stromberg v. California, 

in which the Supreme Court held unconstitutional a Cali

fornia prohibition on displaying a red flag "as a sign, 

symbol or emblem of opposition to organized government." 

Chief Justice Hughes' majority opinion stated that a 

law "so vague and indefinite as to permit the punishment 

of the fair use" of "the opportunity for free political

discussion" was"repugnant to the guaranty of liberty..."
4And the prevailing opinion in Brown v. Louisiana,

2U.S. Constitution, Amendment I:

Congress shall make no law...abridgin 
the freedom of speech, or of the press; 
or the right of the people peaceably to 
assemble, and to petition the Government 
for redress of grievances.

3283 U.S. 359 (1931).

4383 U.S. 131 (1966). This case was a race dis-
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emphasized that First Amendment Rights ’’are not confined 

to verbal expression’’ and ’’embrace appropriate types of 

action.” In Tinker v. Des Moines Independent Community 
School District,$ the right of students to wear black arm- 

bands in protest of their political beliefs against the 

Vietnam war was recognized as symbolic speech protected 

by the First Amendment.

The theme that seems to run through the symbolic 

speech cases is that a person’s right to communicate his 

ideas or beliefs (particularly political beliefs) by non

verbal expression is symbolic speech and is protected by 

the First Amendment.

Another case is worthy of mention in discussing

First Amendment protection of political speech. It is 
7Mills v. Alabama, in which the court struck down an 

Alabama statute prohibiting a newspaper from publishing 

an editorial on election day urging people to vote a 

certain way. Although the purported intent was to protect

crimination case involving a sit-in at a public library. 
The persons involved said nothing, cause no disturbance-- 
they just sat, and failed to remove themselves when asked 
to leave. The court considered their actions ’’symbolic 
speech" protected by the First Amendment.

S393 U.S. 503 (1969).

^This is not to say that the right to free speech 
is absolute. However, the tests which must be met to 
justify regulating that right are stringent and are dis
cussed in the next section of this paper

7384 U.S. 214, 218-219 (1966).
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the public from confusing last minute charges and counter

charges by those wishing to influence votes, at a time 

when there would be little or no time to refute such 

charges and countercharges, the court struck down the 

statute saying:

...Whatever differences may exist 
about interpretations of the First 
Amendment, there is practically 
universal agreement that a major 
purpose of that amendment was to pro
tect the free discussion of govern
mental affairs. This, of course, in
cludes discussions of candidates, 
structures of government, the manner 
in which government is operated or 
should be operated, and all such 
matters relating to political pro
cesses .

It would appear that campaign contributions are 

political speech. They are conduct which expresses a 

political belief to others. They at the very least express 

support for a candidate’s philosophy. And in their ultimate 

form they may be direct speech--printed and spoken words-- 

through radio, television and newspaper ads and political 

fliers--which are what they normally purchase.

Campaign expenditure contribution limitations would 

not only limit the act of contributing (which may be symbolic 

speech) but would also limit or ban the direct expenditures 

of citizens for such things as media and newspaper ads-- 

which is direct communication protected by the First Amend

ment. For example, a telegram to voters saying "Vote for 

Max" would clearly be "speech" but it would still be subject 

to the limitations or bans on contributions and expenditures.

9



While the Supreme Court has never directly faced

the issue of whether or not campaign contributions are

"speech,” it has strongly implied that the prohibitions

on contributions by labor unions may involve unconstitu- 
8tional restraints on political speech. The UAW case

referred to below involved the federal prohibition on

labor union political contributions. Although, in

deciding the case, the court did not expressly address

the First Amendment problems, (deciding it on the basis

of whether or not the contributions were from a "voluntary"

political fund), it said:

The making of a political speech... 
has always been one of the preferred 
rights protected by the First Amend
ment . It usually costs money to 
communicate an idea to a large audi
ence. But no one would seriously 
contend that the expenditure of money 
to print a newspaper deprives the 
publisher of freedom of the press.
Nor can the fact, that it costs money
to make a speech--whether it be
hiring a hall or purchasing time on 
the air--make the speech any the 
less an exercise of First Amendment
rights. (Emphasis supplied.)9

Thus, it seems- to be likely that the Supreme Court 

would find that campaign contributions are a form of political 

speech (symbolic or direct) protected by the First Amendment.

8U.S. v. UAW, 352 U.S. 567, 589 (1957); U.S. v. CIO, 
53 5 U.S. 106, 121'7l94 8).

^U.S. v. UAW, supra.
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Ill

CONSTITUTIONAL TESTS

1. Generally

While it is admitted that First Amendment rights are 

not abolute, attempts to regulate them are subject to ’’strict 

scrutiny" by the courts. This means that they must meet 

more stringent tests than the simple test of reasonableness 

applied to cases that do not involve infringement of funda

mental individual freedoms.

First, there must be a showing that the regulation 

is necessary to the accomplishment of a "compelling state 
inteiest."10 a compelling state interest implies that the 

governmental regulation furthers a substantial governmental 

interest--one unrelated to the suppression of free expres

sion. The court has also used the terms paramount,
12 13cogent, and strong in an attempt to describe the inten

sity of the state interest necessary to justify infringing 

upon protected individual rights. It is sufficient to 

say that the state interest cannot be frivolous or merely 

clerical but must be a substantial interest necessary to

1°NAACP v. Button, 371 U.S. 415, 438 (1963).
llfhomas v. Collins, 323 U.S. 516, 530 (1945).

12 Bates v. Little Rock, 361 U.S. 516, 524 (1960).
* Sherbert v. Verner, 374 U.S. 398, 40S (1963).
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proper governmental function.

Second, the proposed regulation must be able to accom

plish its goal. While the result of a particular regulation 

is not certain until it is employed, there must be a reason

able likelihood that the regulation will accomplish its goal.

Third, the incidental restriction on First Amendment 

freedoms must be no greater than is essential for the further 

ance of the "compelling state interest." The regulation must 
not be overbroad.14

The next subsections of this paper will apply the 

"compelling state interest" test to the area of campaign 

finance reform. The "overbreadth" test will be applied in 

a subsequent section.

2. Safeguarding the Integrity of the Election
Proces*s--A "Compelling State Interest"?

Starting with Ex parte Siebold^^ in 1879, which upheld 

the authority of Congress to provide for election marshalls 

to supervise congressional elections, the Supreme Court has 

sustained a series of Congressional acts regulating elections 
In U.S. v. Classic,16 the court upheld congressional control 

involving alteration and false certification of votes in a

14
The means chosen to limit First Amendment rights 

must be "precise," Keyishian v. Bd. of Regents, 385 U.S.
589, 603; have as nat'row an impact as possible, NAACP v. 
Button, supra, note 10 at 430, and not be overbroad (often 
called overbreadth theory), Elfbrandt v. Russell, 584 U.S. 
11, 18; Aptheker v. Secretary of State, 578 U.S. 500, 512 
(1964); U.S. v. RoKel, 389 U.S. 258, 265-66 (1967).

15 100 U.S. 371 (1879).
16313 U.S. 229 (1941).
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17.congressional primary. In Ex parte Yarbrough it sustained 

provisions protecting voters from intimidation, threat, force, 

or hindrance with respect to the exercise of their votes, 

saying:

...That a government whose essential 
character is republican, whose execu
tive head and legislative body are 
both elective, whose most numerous 
and powerful branch of the legislature 
is elected by the people directly, has 
no power by appropriate laws to secure 
this election from the influence of 
violence, of corruption, and of fraud 
is a proposition so startling to arrest 
the attention and demand the gravest 
consideration.

...this government... must have the 
power to protect the elections on which 
its existence depends from violence and 
corruption. °

Free elections are the cornerstone of our democracy. 

They are the means by which we choose who will represent us 

in making crucial policy decisions. They are democracy's 

primary means of resolving group competition and of appor

tioning the costs and benefits of life in society among 

competing interests. No democratic process is more import

ant or powerful.
That there is a ’’compelling state interest" in safe

guarding the fairness, honesty and basic integrity of 

elections should not be denied.

17110 U.S. 651 (1884) .
IS Ibid., p. 658.

CARROLL COLLEGE LIBRARY 
HELENA, MONTANA 59601
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3. Equalization of Political Influence Among
Citizens--A "Compelling State Interest"?

Multiple Votes and Multiple Representation. It has

been said that present methods of campaign financing dilute

the vote of the voter of modest means.The theory is that

wealthy voters aret in a position to make large contributions

to political campaigns. This, the story goes, leads to 
20

"multiple voting" and "multiple representation." Proponents 

of equalization of influence feel that all voters should have 

the same amount of influence on the electoral process. They 

assume that money is the major factor in determining who has 

political influence and who does not. Equal influence ad

vocates are not satisfied to prohibit the illegal use of 

money in campaigns (bribery, actual buying of votes and 

favors, and other actions specifically prohibited by "corrupt 

practices" statutes) but also wish to prohibit the "undue 

influence" of money. They wish to regulate the "incidental" 

kinds of influence that one might gain by contributing to a

19Nicholson, "Campaign Financing and Equal Protection," 
Stanford Law Review, 26 Stanford Law Review 818-821.

2 0The "multiple vote" theory assumes that a substantial 
political contribution will tend to increase the number of 
votes a candidate will receive--thus, in addition to his own 
vote, the wealthy contributor has "purchased" several more.
The "multiple representation" theory assumes that the contrib
utor of large sums buys at the very least "access" to the 
officeholder, and often more tangible favors. Ibid, note 19.
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campaign. There are several flaws with the theories 

discussed above.

First, there seems to be an assumption that 

"influence" is bad--or at least that unequal influence is 

bad. However, "equal influence" like "equal power" sug

gests no influence or power. The very concept of "influence 

or "power" suggests that someone is in a better position 

than someone else. It suggests a struggle between those 

who have rewards, valuable commodities, resources, etc., 

to dispense and those who wish to obtain them. The degree 

of power or influence a person has varies. He may wield 

great power over one individual or group of people, none 

over another individual or group, and a moderate amount 

over still another individual or group. Too, the kind 

of power individuals possess varies. While money is one 

kind of power, there are many others.

This is the second area that "equality" advocates 

ignore. There are many factors besides money which influ

ence campaigns--and which are not equally distributed. 

Knowledge is a major source of influence. It is a well 

accepted fact that those who control information and have 

expertise in a given field can wield power in that field.

So, the person who can lend his skill, expertise and know

ledge to a campaign will probably gain some influence with 

the candidate and ultimately with the officeholder (if he 

wins). Time is another asset and potential source of 

influence that is unevenly distributed. The person who

15



can devote hours to a candidate’s campaign--even if he’s per

forming relatively small tasks--may gain influence. These 

are a few of the more important ways one may gain "influence" 

and "access" to a potential officeholder. Other ways might 

simply revolve around one’s personality, charisma, attractive 

ness, or the fact that you’re a relative, or an old friend, 

or the friend of a friend, etc., etc., ...or you might con

tribute money to a campaign. Where does acceptable influence 

end and "undue" influence begin?

While all people may not be able to contribute finan

cially to a campaign, all people can contribute in other
21ways to a campaign and thereby gain the influence due them 

as participants in the political process. Also, while a 

candidate needs all of the things described above, more 

than anything else he needs VOTES. This is where equality 

can and does exist--everyone’s vote does in fact count the 

same as everyone else's. Yet so many people fail to parti

cipate in this very important and equal process.

Assuming that large contributions purchase votes 

and access to officeholders also seems to assume that those

There is nothing "undue" about the influence gained 
as a result of participating in the political process.
It is a legitimate reward of good citizenship. Why should 
the views of those who do not care enough to participate 
be given as much weight as those whose views are held in
tensely enough to move them to action?--There’s room in 
the process for everyone to participate. Candidates need 
not only money, but time, knowledge, expertise, and votes.

16



who spend the most money always win. However, after per

haps the most intensive nationwide.campaign finance studies 

to date, Alexander Heard concluded:

• • •

3. The old notion that the side with 
more money will for that reason win, 
or will usually do so, is not correct.

4. And it has been repeatedly demon
strated that he who pays the piper 
does not always call the tune, at 
least not in politics. Politicians 
prize votes more than dollars.22

My own research on the influence of money on elec

tion outcomes in the 1968, 1972, and 1974 general elections
23in Montana tends to substantiate Heard’s claim. It at 

least shows that in a great many instances money is not the 

deciding factor. I do not contend this research shows that 

money has no influence on election outcomes, but I do think 

it conclusively shows that factors other than money are at 

work in most elections.

So, in light of the equal opportunity of all voters 

to influence election outcomes and policy decisions of 

officeholders by way of their vote, and in light of the 

many additional ways that voters have of participating in 

the political process and gaining due influence, and in 

light of the dubiety of the actual impact of money on 

elections, it would seem that there is little substance

2 2Alexander Heard, The Costs of Democracy (Chapel 
Hill, University of North Carolina Press, 1960), p.6.

25See Appendix, Tables i through 4,
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to the theory that the vote of the person of modest means is 

diluted by the fact that he Cannot contribute financially to 

election campaigns. Therefore, there can be no ’’compelling 

state interest” in insuring equality of influence among voters 

by election finance reforms.

Protecting the ability of poor candidates to run for 

office. High campaign costs and the accompanying necessity 

of having, or being able to raise, large sums of money to 

finance election campaigns are presumed to deter office seekers 

of modest means. Ceilings on contributions and expenditures 

are expected to bring campaign costs down. Thus, such limita

tions are advanced as a means of protecting the ability of 

poor candidates to run for office.

But, while minority candidates may have a right to 

equal opportunity ”to qualify" for candidacy and an equal 

right to vote, "competitive equality" is something else and 

depends on many factors. There are inherent differences 

in candidates--personality, charisma, education, political 

experience, incumbency, policy stands, status in the community, 

and numerous others which play a very important role in 

political campaigns. Rather than stress competitive equality, 

competition for office is and should be based on the existence 

of such inequalities. This is why we vote instead of drawing 

lots.

...The amount of money a candidate can 
raise for an election is ordinarily more 
reflective of the extent of his potential 
support than it is a means of obtaining 
support. It is a direct function of

18



perceived political promise. Likely 
winners can raise more money than 
likely losers. Large resources for 
campaign use are attracted by a 
candidate’s other characteristics-- 
the ones that are inherently unequal-- 
and not vice versa....24

Money, then becomes a secondary resource which depends on

a candidate's having the necessary primary resources-- such

as the characteristics and background that make him a

potential winner. And

...The advantage enjoyed by candidates 
with a higher likelihood of winning 
cannot...be described as undue. It is 
mainly the reflection of a preponder
ance of public support and it thus rep- 25
resents a prediction of probable success....

The policy of imposing expenditure and contribution 

limitations in order to equalize the competition among 

candidates in effect says that if the voting public is 

to be generally unfamiliar with one candidate’s views and 

record because of his financial inability to become well 

known, then it is only fair that the public be as uninformed 

about the other candidate. That view is illogical, contrary 

to the First Amendment policy of encouraging as much political 

discussion as possible, and contrary to good public policy.

Thus, there appears to be no "compelling state 

interest" in limiting expenditures of widely supported

9 A^Fleishman, "Freedom of Speech and Equality of 
Political Opportunity: The Constitutionality of the 
Federal Election Campaign Act of 1971," 51 N.C. L.Rev., 
389, 459.

25Ibid., 462.
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candidates cannot gain similar support,

...You cannot strengthen the weak by 
weakening the strong.

You cannot help small men by tearing 
down big men.

You cannot help the poor by destroy
ing the rich.... 6

The bad affects of as well as the impossibility of attain

ing total equality should be evident. I would submit that "equal

ity has to do with everyone’s having the opportunity to improve 

as much as he is able. It does not or should not involve taking 

away that which has already been achieved by some. An equality 

that leaves some people worse off than they were before and 

others newly equalized but with no further ability to improve, 

is a sham.

26Abraham Lincoln (occasion unknown).
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IV

THE CONSTITUTIONALITY Or SPECIFIC TYPES OF 
CAMPAIGN REFORM

1. The Constitutionality of Limitations on 
Contributions and Expenditures

Among the proposed campaign reforms are (1) limita

tions on campaign contributions--setting ceilings on the 

amounts of money individuals and organizations can contrib

ute to political campaigns; and (2) limitations on expendi

tures- -setting ceilings on the amounts of money individuals, 

candidates and organizations can spend on behalf of candi

dates. Limitations on contributions directly regulate 

political expression of individuals and groups. Limitations 

on expenditures regulate direct expenditures by individuals

and groups for political purposes, and indirectly regulate 

their right to contribute (which is frustrated when a 

candidate reaches his expenditure ceiling).

The courts have recognized the need to eliminate

abuses associated with First Amendment•Rights:

...A bribe is certainly a form of 
direct and unequivocal "communication" 
but no one has seriously suggested 
that the First Amendment protects it. 
Anti-bribery statutes are constitutional 
because they are aimed at action which, 
though communicative, violates the notions 
of public policy.27

27U, Brewster, 40S U.S. 501 (1972)v



and

...These rights may be abused by using 
speech or press or assembly in order 
to incite to violence and crime. The 
people through their legislatures may 
protect themselves against that abuse.
But the legislative intervention can 
find justification only by dealing with 
the abuse. The rights themselves must 
not be curtailed.... 28

But, while various court holdings have permitted some reason

able burdens on the manner, mode, time or location of speech, 

they have not restricted nor do they imply that either the 

content or amount of speech can be regulated by government.

Too, the cases involved threats, violence, coercion, bribery 

and other inherently illegal acts. It is quite a jump from 

those kinds of inherently illegal acts to governmental scru

tiny and restrictions of activities which are not only not 

wrong in themselves but which are or should be actively 

encouraged, such as contributing to a political campaign.

Proposals for limitations on campaign contributions 

and expenditures do several things:

(1) They impose government regulation on a constitu

tionally protected right--free speech--by regulating the amount, 

of political speech in which candidates and supporters can 

engage. It would appear that this would be found unconstitu

tional if challenged.

DeJonge v. Oregon, 299 U.S. 353, 364-65.

22



(2) They often carry the regulation one step

farther and discriminate among speakers--by containing

exceptions as to who is subject to the limitations.

While various people and groups advocate limiting the

rights of others, they often have no problem justifying

exceptions for themselves. Thus,

...Common Cause does not favor 
imposing a limitation on organiza
tions, such as the American Civil 
Liberties Union, which address them
selves to public issues and do not 
endorse or support candidates for 
office;...

...Additionally, Common Cause advocates 
the exclusion from the limitation on 
contributions the cost of communication 
by an organization, such as a trade 
association, corporation, labor union, 
or citizen’s group29 exclusively with 
its members on any subject, even regard
ing whether a particular candidate is 
worthy of support,...30

It is inconceivable to me that any group, organization, 

association, labor union, etc., should have a greater 

right to political expression than individuals or than 

candidates who must make their views known in order to

win an election. While individuals are restricted to a
•z qlow contribution c.eilingJX and the candidates are restric 

ted to a relatively low expenditure celling, labor

'Such as Common Cause, I assume.
S 0' "Common Cause Legal Memorandum on the Constitu

tionality of Public Financing for Federal Elections," 
November 26, 1973.

31Many proposals prohibit individual contributions 
over $100.00

^‘'This varies according to the office sought, but 
in most instances is less than what is spent now.



unions, corporations and other organizations can spend unlimited 

sums of money communicating with their very large memberships... 

perhaps putting forth opinions directly opposite those of 

certain individuals and candidates and opposing candidates 

directly, and neither the candidates nor the individuals who 

support them are free to spend similar amounts of money to 

reach those people and perhaps rebut what the organizations 

are saying.

Also, so-called "issue campaigns" should not be taken 

too lightly. In many instances candidates are diametrically 

opposed on important issues and are so closely linked to 

those issues that to express an opinon on the worth of a 

particular side of the issue is to express an opinion on 

the worth of the candidate taking that side. An example 

of this would be the 1970 Maryland senatorial campaign in 

which incumbent Senator Tydings was defeated almost exclu

sively because of his position on gun control (and the National ’ 

Rifle Association’s anti-Tydings ads). Another example of 

the close linking of candidates and issues would be the 

1968 Montana Governor's race where Forrest Anderson defeated 

incumbent Governor Tim Babcock largely on the basis of 

the sales tax issue. If organizations are to be able to 

present issue campaigns, candidates must be allowed the 

means of effectively countering such campaigns.

In addition to the problems involving the rights 

of candidates and supporters to participate fully in the 

political process, the distinctions discussed herein impose
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a threat to free elections in allowing those who govern 

to tamper with the very process by which they are elected. 

Government, should not decide how much political expression 

is permissible, which groups of people should have an 

unlimited right to speak on political issues, which groups 

have an unlimited right to hear, and what they have a right 

to hear. Systematic regulation of political campaigns by 

government must inevitably lead to those in power regulating 

in favor of themselves. The reason the First Amendment 

takes matters of political speech and political activity 

out of the legislative process is precisely because we 

cannot rely on those in power to exercise that power on 

behalf of their political opponents.

Thus, if widely applied limitations themselves 

are constitutionally suspect, provisions which apply dis

criminating limitations on certain groups of people are 

doubly unconstitutional.

3. They result in less political discussion and

less information being available to the public. This is

contrary to what the Supreme Court declared public policy 
33to be in the New York Times Co._ v. Sullivan case. In

that case, the court said that there is a

...profound national commitment that 
debate on public issues should be un
inhibited, robust, and wide open.34

33376 U.S. 254 (1964). 

54Ibid., p. 2 70.



4. Expenditure ceilings fail to take into account 

those situations in which special issues, controversial 

candidates, public interest and close competition require 

greater outlays of money to properly inform the public, 

thus depriving the public of its right to hear and receive 

information and ideas.

5. Expenditure ceilings enforce the status quo by 

favoring incumbents and others who are somehow "entrenched" 

in the community. Equal spending limitations for opposing 

parties favor those with some prior established name recog- 

nition--incumbents, politicians, businessmen, etc. The 

young newcomer with only equal funds to spend is at a dis

advantage in becoming known and presenting his views.

Generally, then, limitations on contributions and 

expenditures seem to assume that all use of money in an 

election campaign is improper and subject to regulation.

While it cannot be denied that such limitations may to 

some extent alleviate the improper use of money in elec

tions, they, in addition to suppressing such illegal activity 

which can be constitutionally forbidden, suppress legitimate 

political 'activity which in all likelihood cannot be consti

tutionally forbidden.

Limiting all campaign expenditures and contributions 

because some are made illegally would be like prohibiting 

everyone from driving an automobile because some people speed

^Stanley v._ Georgia, 394 U.S. 557 , 564.
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The ceilings appear to be overbroad and are, therefore, 

constitutionally suspect.

2. The Constitutionality of Public Financing 
of Election Campaigns

The concept of public financing of elections is not 

new--Theodore Roosevelt, in 1907, was one of America’s

first proponents of government finance of election cam-
36paigns.

As proposed today, public financing of political 

campaigns takes two basic forms--total public financing, 

with bans on all private contributions, and partially 

public financing, with private contributions allowed.

The partial subsidies, while not banning private contribu

tions, usually include limitations on them--either placing 

a ceiling on the total contributions that can be accepted 

or expended or placing a ceiling on the amounts that can 

be accepted from one person or group. The bans and 

limitations on private contributions resulting from 

public financing reforms of course raise all the same 

constitutional questions discussed earlier in the section 

on campaign contributions and expenditures. But even if 

the various public financing proposals placed no bans and 

limitations on private contributions, there are still

J°Heard, Costs of Democracy, p. 431.
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questions as to the constitutionality of public financing.

These problems arise from tne need to allocate 

the public funds available among the candidates desiring 

them.

The public financing bills introduced or in effect 

on both the federal and state (Montana) levels allocate 

money according to party affiliation. Of course, distrib

uting funds on the basis of party affiliation, presupposes 

some concept of what "parties" are. While our two major 

political parties--the Republican and the Democratic parties- 

are readily definable, our minority parties are not. However 

the various reform schemes make elaborate distinctions among 

"major," "minor," "minimal," "independent," and "new" 

parties.
Under some schemes-^' "minimal" and "new" parties

must depend exclusively on private funds, while those

parties termed "major" and "minor" (basically the two

well-established parties) are deemed worthy of public 
3 8funds--to different degrees. Under other schemes pro

vision is made for providing funds to "minimal," "new," 

and independent parties, but the tests they must meet 

are more stringent and complex. I will discuss specific 

proposals considered by the Montana legislature in a

subsequent section of this paper entitled "Campaign
_
The Presidential Election Campaign Fund Act,

80 Stat. 1587 (1966).
38 . _S.B. 403, introduced in the 1975 session of

the Montana Legislature, which will be discussed later 
in this paper.
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Reform in Montana.” In any event, the net effect of it 

all seems to be that only the present two major parties 

and their candidates will be eligible for financial

assistance.
39In the case of Williams v. Rhodes the Supreme 

Court struck down a Ohio law which set up stringent, 

complex rules for qualifying for and obtaining a place 

on the ballot in primary elections. The laws seemed 

aimed at keeping new’ and minority parties off the ballot. 

Among the provisions were that a "party" must have obtained 

at least 10 per cent of the votes in the last gubernatorial 

election or have filed with the Secretary of State at 

least ninety days before the election a petition signed 

by not fewer than 15 per cent of the total number of 

voters in the last preceding regular state election.

There were other provisions as to required party organi

zation. Altogether, the net effect was to keep minority 

parties off the ballot. The Court considered the effect 

of the Ohio statute too burdensome fcr dissident voters 

and new political parties and felt the system created a 

monopoly for the two established parties:

The fact is, however, that the Ohio 
system does not merely favor a two 
party system; it favors two partic
ular parties--the Republicans and the 
Democrats, and in effect tends to give 
them complete monopoly. There is, of 
course no reason why two parties should 
retain a permanent monopoly on the 
right to have people vote for or 
against them. Competition in ideas

39 593 U.S. 23 (1968).



and governmental policies is at. the 
core of our electoral process and 
of the First Amendment freedoms....

Some public financing proposals allocate public 

funds to candidates on a "matching" basis. There are 

several schemes--matching private funds raised by all 

candidates on a dollar for dollar basis, matching private 

funds raised by all candidates on a dollar for dollar 

basis after the private contributions raised by the 

candidate exceed a certain threshhold amount, and basing 

only a minority candidate’s eligibility for funds on a 

matching basis after private funds raised reach a thresh

hold, while providing funds to major candidates on the 

basis of support in a previous election. All of these 

schemes have one thing in common--they hinge a candidate’s 

eligibility to receive public funds on his ability to 

raise money.
41In Georgia Socialist Workers_Party v. Fortson, 

the Court said:

While...it may be true that serious 
candidates traditionally attract 
money for their candidacy, we cannot 
say as a matter of law that one’s 
candidacy is not serious or that 
he does not have a right to run 
merely because lie does not have or 
has thus far failed to attract a cer
tain amount of money. 2

Ibid., p. 32.
41315 F.Supp. 1035 (ND Ga. 1970).

42Ibid., p. 1041.
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Likewise, in Thomas v. Mims43 the Court observed that

...the wealth of the individual 
candidate is too cynical a test 
to be applied to the legitimacy 
of his effort.

Whatever the good intentions and whatever the need 

to insure against funding frivolous candidates, the means 

thus far employed in allocating funds create serious con

stitutional problems and serve little function. Under the 

various schemes advanced, those with the greatest ability 

to raise money--the major party candidates--will be given 

additional funds with which to wage their campaigns, while 

those with little ability to raise funds--minority party 

candidates--will be left to fend for themselves. Thus, 

the minority party candidate who does not qualify for funds 

(and most of the time they will not) is put at an additiona 

disadvantage by government interference in the financing of

ture ceilings, even 

se money, he is only

campaigns. If there are no expendii 

when the minority candidate can rai< 
allowed to raise the same amount as his opponent. A 

minority party candidate would normally need to spend 

more money to become known than a major party candidate. 

When voters have little or no other information, they

normally vote party lines--major party lines, or they
i -do not vote at all.

Thus, public financing, a reform often credited 

with being a means of giving minority views some weight,

45317 F.3upp. 179, 182 (SD Ala. 1970)
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will often serve only to further frustrate minority 

candidacies. This, coupled with the contribution and 

expenditure limitations which normally accompany public 

financing schemes, make public financing as thus far 

proposed constitutionally suspect.

3. The Constitutionality of Public
Disclosure of Campaign Contributions

There are two lines of cases dealing with the con

stitutionality of public disclosure of political, social, 

religious and other kinds of activities protected by the 

First Amendment rights of free religion, speech, associ

ation, and privacy. One line deals with the "chilling 

effect" disclosure may have on legitimate participation 

in such activities and declares various disclosure statutes 

unconstitutional because of it. The other line upholds 

disclosure to accomplish a compelling state interest.

Tally v. California invalidated on privacy grounds 

a Los Angeles ordinance prohibiting distribution of "any 

handbill in any place under any circumstances" unless it 

had printed on it the names and addresses of the persons 

who prepared, distributed or sponsored it. The court re

garded the addition of an identification requirement as a 

condition of distribution as tending to restrict freedom 

to distribute information and thereby freedom of expression 

The court went on to emphasize the potential importance

44562 U.S. 60 (1960).
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of anonymity in expression and concluded that identifi

cation and fear of reprisal might deter perfectly peaceful 

discussion of public matters of importance.
In Bates v. City of Little Rock4^ and U.S. v.

Rumely,4^ the court extended First Amendment protection

of association to both contributors and members of the 
47involved associations, and in NAACP v. Alabama the 

court stressed the need to protect the individual’s right 

to express his ideas freely through organizations, and 

struck down state attempts at compelling disclosure of 

NAACP membership lists.

The problem involved in disclosure of campaign con- 
48tributions is summed up well in Griswold v. Connecticut

in which the Court said:

The first amendment exists not 
only to provide freedom from 
prior restraint by government, 
but also to prevent any deter
rence caused by fear of subsequent 
official or private retribution.
(Emphasis supplied.)

While fear of official reprisal is less the case here, 

campaign contributors often fear harm to social, business, 

employment and professional relations from private kinds

45,,.ocl U.S. 516 (1961).
4 6 , . r j>4 5 U.S. 41 (1953).
47

357 U.S. 449 (1958) .
48 581 U.S. 479 (1965).

33



of retribution. These are as much a part of the deterrence 

that is to be protected against as official reprisals. In 

all cases, it is the government action of forcing disclosure 

that is the source of the harm.

As with the other kinds of campaign reform, minority 

opinions are the ones most susceptible to this kind of deter

rence :

A particularly pernicious aspect of 
disclosure legislation is its selective 
deterrence. On its face a disclosure 
law may be impartial, aimed at all 
groups and viewpoints. This, apparent 
impartiality may, however, mask actual 
discrimination against unpopular ideas.
The major sources of deterrence are social 
and economic pressure; these are most 
effective when they reflect and are re
inforced by the majority sentiment of 
the community.49

Of course, where there are willful attempts to defraud, 

deceive, or corrupt the political process the Court will not

protect the privacy of the actors. In Burroughs and Cannon
50 siv. United States. a case which held constitutional' the 

disclosure of contributors requirements of the 1925 Corrupt 

Practices Act, the court said:

49Comment, "The Constitutional Right to Anonymity: 
Free Speech, Disclosure and the Devil," 70 Yale L. J. 1084, 
1108 (1961).

5°290 U.S. 534 (1954).
51While the court held the disclosure requirement 

constitutional, it did not comment on the First Amendment 
problems involved, because the provision was not challenged 
on First Amendment grounds.
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Congress reached the conclusion that 
public disclosure.,.would tend to pre
vent the corrupt use of money to affect 
elections....

In U.S. v. Harris,55 jn upholding the validity of

the Federal Regulation of Lobbying Act, the Court said:

Present day legislative complexities 
are such that individual members of 
Congress cannot be expected to explore 
the myriad pressures to which they are 
regularly subjected. Yet full realiza
tion of the American ideal of government 
by elected representatives depends to 
no small extent on their ability to 
properly evaluate such pressures. Other
wise, the voice of the people may all too 
easily be drowned out by the voice of 
special interest groups ... masquerading 
as proponents of the public weal. This 
is the evil which the Lobbying Act was 
designed to help prevent.

Toward that end, Congress has not sought 
to prohibit those pressures. It has 
merely provided for a modicum of informa
tion from those who for hire attempt to 
influence legislation or who collect or
spend funds for that purpose. It wants
only to know who is being hired, who is
putting up the money, and how much. It
acted...to maintain the integrity of a
basic governmental process. (Emphasis
supplied.)

In U.S. v. Scott55 a lower court said:

The Congress determined that in certain 
specified instances the writer of pam
phlets must disclose their identity.
And why was this done? So that the 
electorate would be informed and make 
its own appraisal of the reason or

"Burroughs and Cannon, supra, note 50, p. 54S. 
53547 U.S. 612 (1954).

JIbid.j p. 62 5.
55195 F. Supp. 440 (D.N.D.) 1961.
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reasons why a particular candidate 
was being supported or opposed by 
an individual or groups. Is there 
anything sinister in requiring dis
closure of identity to the end that 
voters may use their ballots intel
ligently?^

There are serious constitutional questions as to 

the deterring effect disclosure has on the exercise of 

political rights--especially of those who would support 

minority views and candidates. However, the courts seem 

to be of the opinion that disclosure serves a compelling 

state interest in helping to safeguard the integrity of 

the election process.

While I agree with the courts, I cannot stress 

enough the necessity of limiting compelled disclosure to 

those contributions of sufficiently large size to be 

reasonably construed as potentially coercive or indebting 

to candidates.

56Ibid., p. 443.
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V

THE PRECISE ACCOMPLISHMENT OF

SAFEGUARDING THE INTEGRITY OF THE ELECTION PROCESS

Because of the potential infringement of individual

rights inherent in the campaign finance reforms discussed,

the courts must employ a strict standard of scrutiny when

determining whether or not they are constitutional. As

the court recently stated:

It has become axiomatic that 
"precision o_f regulation must 
be the touchstone in an area 
so closely touching our most 
precious freedoms." (Emphasis 
supplied.)57

The court described the test as follows:

In a series of decisions, this 
Court has held that even though 
the governmental purpose be leg
itimate and substantial that 
purpose cannot be pursued by 
means that broadly stifle funda
mental personal liberties when 
the end can be more narrowly
achieved. The breadth of legis
lative abridgment must be viewed 
in the light of less drastic 
means for achieving the same basic 
purpose.58 (Emphasis supplied.)

v.NAACP v. Button, Robel, 589 U.S. 258, 265 (1967), quoting 
571 U.S. 415, 458 (1965).

58 Fleishman, "Freedom of 
mary source of the quote was not

Speech," p. 451. (The 
noted in Fleishman.)

pri-
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Applying this test, then, to the various types of 

campaign reforms, we must ask which of the proposed reforms 

can reasonably be expected to accomplish the compelling 

state interest of safeguarding the integrity of our elec

tions-- with t.he least infringement on individual rights?

The answer is disclosure. It is the only proposed reform 

that addresses itself to the abuses, making the abuses 

illegal and attempting to disclose and punish the abuses 

without banning the right, namely participation in the 

political process. Limitations on expenditures and con

tributions and public financing (with its similar restric

tions) directly restrict the right and are widely applied. 

They would therefore appear to be overbroad. While the 

deterring effect (or "chilling effect" as it is often 

called by the courts) of disclosure may indirectly restrict 
the right, disclosure laws properly drafted^ affect the 

fewest people and are the narrowest means of accomplishing 

the stated government interest in promoting the integrity 

of elections.

59I must stress that only those contributions large 
enough to cast reasonable suspicion should be subject to 
disclosure requirements.
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VI

CAMPAIGN REFORM IN MONTANA

1. Generally

This section of the paper looks at specific 

campaign reform legislation in Montana and attempts to 

point out its shortcomings and relate it to the general 

discussion which precedes. The legislation introduced 

in Montana is fairly typical of what is being proposed 

elsewhere and exemplifies the problems inherent in 

campaign finance reform.

As in other states, Montana lawmakers have 

hastened to answer the cry of those clamoring for campaign 

finance reform. Numerous pieces of legislation have been 
introduced^ with several surviving a vote in their ori

ginal house. Also, the 1974 legislature enacted the

Reform bills introduced in Montana’s 44th Legis
lature (1975) include: HB 670 imposing limitations on cam 
paign expenditures; SB 76 and SB 139 revising campaign 
finance reporting requirements; HB 626 establishing a com
mission to set limits on spending, disburse public funds 
and impose santions for abuses; SB 78 establishing limita
tions on contributions to candidates; SB 97 expanding pro
hibition of corporate contributions; HB 126 revising pro
hibitions on corporate contributions; and SB 403 providing 
for public financing of campaigns.
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Gubernatorial Campaign Fund Act providing for partial

public financing of gubernatorial campaigns.

I will discuss the major bills surviving--HB 670, 
62SB 76 and SB 78, as well as SB 403 which is the only 

bill introduced in the Montana legislature thus far 

dealing extensively with public financing of campaigns.

I will also discuss the Gubernatorial Campaign Fund Act 

of 1974.

2.__ House Bill 67 0

HB 670, a bill providing for campaign expenditure 

limits, was in its original form a general political 

reform bill dealing with spending limits, lobbying, 

conflicts of interest, and auditing of campaign reports. 

In its present form, it deals only with campaign expend

iture limits, all other provisions having been amended 

out of it in the House of Representatives.

HB 670 limits the "aggregate funds expended... by 

a candidate and any other person or organization...on be

half of the nomination or election of the candidate (with
G 3the knowledge and authorization of the candidate,). ..."

6 Sections 23-4901 through 23-4906, R.C.M. 1947.

DbB 403 was introduced two days before the dead
line for transmittal of bills between houses of the legis 
lature. There was little time fox' committee action, and 
the bill died in the Senate .Judiciary Committee.

A sHB 670, 44th Legislative Assembly (1975), p. 1.

40



There are several problems with this bill. First, 

it is constitutionally suspect for all the reasons discussed 

earlier relating to limitations of expenditures. But, even 

if such limitations were not in and of themselves suspect, 

there are other problems with the bill. It is silent on 

expenditures (1) of those acting without the candidate's 

consent; (2) for or against issues; and (3) of those oppos

ing candidates.

If independent committees or individuals can spend 

unlimited amounts of money on behalf of- candidates, this 

creates a loophole, and those willing to take advantage of 

it will do so. They will in effect thereby be allowed to 

spend more money than their opponents who are not willing 

to take advantage of such loopholes--or who are not in a 

position to have supporters set up the supposedly independ

ent committees. Too, determining which committees are in 

fact "independent" will be difficult if not impossible.

The fact that there are no limits on "issue" 

campaigns is another problem. As discussed earlier, can

didates are often very closely tied to certain issues and 

a campaign to defeat or pass such an issue is in effect 

a campaign to defeat or elect the candidate. Thus, 

unlimited issue campaigns with limits on candidate expend

itures can put a candidate in the position of being 

unable to defend himself (by informing the electorate) 

against issue campaigns aimed at his defeat. It gives 

his opponents an unfair advantage.

41



It also appears that this bill fails to provide 

limitations on the amounts of money that can be spent to 

oppose candidates. While it may be argued that moneys spent 

against one candidate are for the other (which is in fact 

the case), the fact that only sums spent with the ’’know

ledge and authorization" of the candidate can be charged 

to his expenditure ceiling allows "independent" campaigns 

to oppose candidates and places no spending limitations 

on such campaigns. Thus, under this bill, a candidate 

for the State House of Representatives could find himself 

in the position of having great sums of money spent to bring 

about his defeat (by independent groups or individuals) 

yet he could only spend the $1,000 allotted in the bill

to promote his election and rebut the better-financed 
64opposition campaign.

A major flaw in setting equal expenditure limita

tions for opposing candidates is that in so doing you 

treat equally that which is not equal. Although it is 

often assumed that money is the most important variable 

in a campaign and that if you equalize candidates finan

cially the campaigns will somehow be more fair, this is 

not the case. The attached tables show that money isn’t 

the deciding issue in most campaigns, and in the remaining 

campaigns, the significance of money cannot be proven one 

way or the other. However, it is known that incumbency is 

an important factor in winning an election (and the tables

64This docs not imply that I favor compulsory equal 
expenditures by candidates (and those opposing candidates, 
or issues) but only that I favor all parties having an equal 
opportunity to employ all resources available to them.



demonstrate this also), yet. this bill provides no differ

ential for expenditures by non-incumbents attempting to 

defeat incumbents. Nor does it make provisions for differ 

entials in physical attractiveness, charisma, education, 

position in the community, ethnic background and the many 

other thing that have an effect on how people will vote 

and on how much money a candidate might need to effective

ly reach the voters. HB 670 deprives people of their 

right to participate in the political process--and serves 

no legitimate purpose. If it becomes law, I believe it 

could be successfully challenged on First Amendment 

grounds.

3o Senate Bill No. 76

SB 76, an act ”to establish the full disclosure 

and reporting of the sources and disposition of funds 

used in Montana to support or oppose candidates, political 

committees, or issues, and to consolidate and clarify the 

authority to enforce the election and campaign finance 

laws” was introduced as the result of an extensive study 

by Governor Thomas L. Judge’s Ad Hoc Committee on Campaign 

Finance Reform. This bill passed the Senate in sub

stantially the form in which it was introduced. It pro

vides for full disclosure of contributions and expendi

tures prior to the election and provides for an election 

commissioner to enforce it and prosecute violations. It 

provides that the election commissioner prepare and publish
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summaries of all the reports of expenditures and contribu

tions received by him before the election and that copies of 

the reports and summaries be available free of charge to 

those requesting them. These previsions insure "public dis

closure" in fact as well as in law. However, despite the 

many desirable features of the bill, it is defective in 

its scope. Its stringent and at times cumbersome report

ing provisions apply equally to all elected officials and 

to all contributions of $25.00 or more. There could be no 

"compelling state interest” in the disclosure of such small 

contributions. They are insignificant and very unlikely 

to be connected with corruption of the election process.

Thus the deterring effect disclosure might have in relation 

to these contributions very likely could not be justified 

by an offsetting "compelling state interest." I feel a less 

inclusive and more significant figure would have to replace 

the $25.00 threshhold in this bill before it would pass 

constitutional muster.

4„ Senate BilI No. 78

SB 78, an act "imposing limitations on the amount 

of funds that may be contributed in support of or in 

opposition to a candidate..." passed the Senate in sub

stantially the same form as it was introduced. It pro

vides for ceilings on the amounts of money persons can 

contribute to political campaigns. The amounts vary 

according to the office sought by the candidate.
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This bill is constitutionally suspect because of 

the limitations it .imposes on a person’s right to partici

pate in the political process.

Once again, the veil of "fairness" resulting from 

this legislation would be illusionary rather than real.

The limitation on contributions to a candidate covers 

both the primary and general elections. Because often the 

same people contribute to the primary and to the general 

election campaigns of a given candidate, this legislation 

would in many instances result in a candidate in a given 

race being short of funds in the general election, because 

of the fact that he participated in a hotly contested 

primary race. His opponent, who may have had no competi

tion in the primary would be in a much better position 

to raise money for his general election campaign. Again, 

the reform fails to take important factors into account 

and does little, if anything, to enhance the fairness 

of elections.

5. Senate Bill No. 403

SB 403, an act providing for "public financing of 

campaigns for election to certain public offices, to estab- 

lsih an Election Finance Board, and to. limit certain 

campaign expenditures and contributions" died in committee 

without, committee action. It is discussed here as the 

only comprehensive public financing bill introduced this 

session and as an indication of the kind of public financing
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bill we might expect to see in future sessions.

SB 403 embodies all of the kinds of constitutionally 

suspect limitations discussed earlier. It provides expendi

ture and contribution ceilings. It also employs different 

qualifications for receipt of funds by major, minor and 

independent party candidates, the net effect of such pro

visions being that the two major parties will be the only 

ones receiving funds.

This bill also provides for a $1.00 per person assess

ment levied on all personal income tax returns to fund the 

public subsidy to election campaigns. This compulsory 

contribution to candidates and parties you don’t approve 

of would be constitutionally suspect, particularly in 
light of the Supreme Court holding in the UAW^$ case, 

where the court held that in order to protect the minority 

views of labor union membership, labor unions could use 

for political purposes only funds secured voluntarily 

for that purpose, but they could not compel contributions 

to their political action funds nor could they use general 

union funds derived from dues for such purposes. With 

that in mind it would be difficult to justify government 

funding of political campaigns with compulsory contributions.

This bill also provides guidelines for qualifying 

for public funds according to party affiliation. ’’Major 

party candidates" are candidates of a political party 

that received 15" or more of the total vote cast for governor

65Supra, note 8.
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in the next preceding general election in the state.

’’Minor party candidates" are candidates of a political 

party that received between 3 and 15 per cent of the 

total vote cast for governor at the next preceding 

general election, or the candidate of a party that 

obtains the signatures of registered voters equal to 

3% of the total vote cast for governor in the next pre

ceding general election. "Independent candidates" are 

those who have filed a certificate of nomination with 

the secretary of state (such filing to be made prior 

to the primary election filing deadline). Such certif

icate must include the signatures of electors within

the district in which the officer is to be elected

totalling 5% or more of the total vote cast for the

successful candidate for the same office at the next 

preceding election. No additional procedures are neces

sary for major party candidates’ qualification for funds 

except such candidates must agree to abide by the rules 

governing public funding set out in the legislation.

’’Minor party" and "independent" candidates must in addition 

to the foregoing present a petition to the election finance 

board bearing signatures of registered voters equal to 

fifteen per cent of the total vote cast for the office 

in the next preceding general election. They must also 

agree to repay into the fund the aggregate amount of trans

fers made from the public financing fund if they fail to 

receive at least five percent (5%) of the votes cast for
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all candidates for the sane office in the general election 

These regulations on minority and independent candidates 

would seem to be stringent enough to eliminate them from 

receiving public funds.

This bill compounds the just-mentioned problem 

with its regulations imposed on candidates who do not 

qualify for public funds or do not choose to accept public 

funds. These provisions are that the expenditures of 

such candidates are limited to the amounts that publicly 

funded candidates are allowed to spend.- A further restric 

tion is that the funds raised by non-public-financed 

candidates must be composed of contributions of $100 or 

less.

When these restrictions are taken as a whole, the 

hardships placed on minority and independent candidates 

are obvious, and the legislation is constitutionally 

suspect„

Another provision of this proposed legislation

warrants mention. Section 7(c)(2) provides that

No candidate is eligible to receive 
transfers to his campaign account... 
from the fund if he has bden convicted 
of violating any provision of this act...

ilti
This provision appears to be in direct conflict with 

Article II, section 28 of Montana’s 1972 Constitution

which provides that persons convicted of crimes arej|
restored to all rights after they are released from 

state supervision.
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It would seem that this legislation and legislation 

similar to it Which may be proposed in the future has some 

serious constitutional problems.

6. The Gubernatorial Campaign
Fund Act

The Gubernatorial Campaign Fund Act of 1974 was 

enacted "to allow the conduct of an experiment in the

public financing of political campaigns in this state__

through the designation by a taxpayer of one dollar ($1) 
of his tax liability to a campaign fund..."66

The act defines a "political party" as a party 

whose candidate for governor in the last general election 

received five per cent or nfore of the total votes cast 

for that office. Under the act funds are distributed in 

equal amounts to the treasurer of each political party 

to be spent for legitimate campaign expenses of the 

gubernatorial candidate. This legislation totally excludes 

new parties and parties which may have been organized 

at the time of the last election but did not run a 

candidate for the office of Governor. This legislation 

does not tend to reduce campaign costs or to limit the 

corrupt use of money in campaigns in any way. It simply 

subsidizes the two major parties to the detriment of new 

and minority parties. In light of Williams v. Rhodes dis

cussed earlier, this legislation would appear to be 

unconstitutional.

66Section 23-4902, R.C.M. 1947.
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VII

CONCLUSION

What are we talking about here--simple campaign 

reform? a cleansing of the election process? limitations? 

regulation? subsidies? ...What is at stake? ...Our free 

elections.

In the name of "reform” we may be "cleansing" our 

elections of free public participation. We are "regu

lating" and in some instances banning one of the means 

by which people become informed of the views of candidates 

and each other. We are "regulating" the right to speak and 

the right to hear. We are "regulating" political ideas.

We are putting the regulation of the public's political 

activities in the hands of the elected officials instead 

of putting the regulation of elected officials’ political 

actions in the hands of the people.

I have stressed the unconstitutionality of these 

regulations, but these regulations would be wrong, would 

be bad public policy, even if they were not constitutionally, 

suspect. They are not bad because they are constitutionally 

suspect, but rather they are constitutionally suspect because 

they are bad and because they are in conflict with important 

fundamental doctrines.
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Elections free from government interference are

the means by which the public keeps its representatives

responsive to its will. When government is allowed to

regulate t.he means by which we check on our elected

officials, an important safeguard of our democratic

system is jeopardized.

Qui adirnit medium dirlmit finem,..
He who takes away the mean destroys 
the end; he that deprives a man of 
the mean by which he ought to come 
to a thing deprives him of the 
thing itself.67

The bill of rights was written into the United States 

Constitution to protect us from the whims and abuses 

of government. The proposed campaign finance reforms 

do injury to our fundamental right to free speech--to 

our right to participate in the political process. 

However, because these rights are not absolute, we 

must look at the balancing factors. Why are reforms 

being proposed? Will they perform a necessary function? 

Do they justify their broad implications with respect

to individual freedom?

The reforms are to a large extent a response to 

Watergate. It is assumed that Watergate proves that 

our present system is bad. But does it? Could it not 

be said that Watergate has proven that our system is 

good? Our system was capable of flushing out those

A 7D/Coke on Littleton, 161a.
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engaging in flagrant abuses of the election process and 

criminal acts. It allowed the removal from office of a. 

President and Vice President and the trial and punishment 

cf numerous other wrongdoers. Can we expect more than 

that from the proposed reforms? Can we really expect 

to stop campaign abuses and to make all politicians 

honest by legislation, any more than we can expect to 

stop racial discrimination and to make all people love 

their fellow man without regard to the color of his 

skin by legislation? And even if we could, would it 

be worth the price? These are the questions which must 

be answered before we accept the proposed reforms.

My conclusion is that the concept of free elections 

without individual freedom is "...a tale told by a fool, 
full of sound and fury, signifying nothing.”68

68 —~—
Shakespeare, Macbeth, Act V, Scene 3.
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APPENDIX I

Contains: Table 1 1972 General Election - Montana Senate

Table 2 1972 General Election - Montana House

Notes to Tables 1 and 2

Table 3 Montana U.S. Senate Races: Comparison 
of Expenditures: 1960, 1964, 1972

Montana U.S. Congress'Races: Comparison 
of Expenditures: 3960, 1964, 1968, 1972

Table 4 Montana Governor Races: Comparison of 
Expenditures: 1960, 1964, 1968, 1972
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1972 GENERAL ELECTION - MONTANA SENATE

Dis
trict Candidates Expended Vote

1 Graham 343.70 4,336**

2 Taylor 317.95 2,335
Mathers 471.63 3,738**

3 Rugg 507.00 5,123
Zody 742.46 5,545**
Hughes 947.28 5,420
Thiessen 954.60 6,143**

4 Bollinger 1,219.80 8,356**
Nees 1,316.64 7,835**
Fladager 1,476.00 5,744

5 Gaedheart 1,157.50 3,353**
Black 2,285.00 2,433

6 Manning 84.66 4,936**

7 Aber 424.30 4,308**
Pederson 577.15 3,112

8 Anderson 330.77 17,471
Cochrane 419.22 19,855**
Brueggeman 707.28 13,288
Whalen 811.24 16,323
Darrow 933.30 17,727**
McNamer 1456.44 20,437*

Dis-
trict Candidates Expended Vote

9 Quanbeck 449.63 2,476
Moore 549.50 4,219**

10 Rader 119.75 2,371
Tfcritz 265.00 3,945**

11 Sabol 241.60 7,328
Hanks 495.50 10,075
Boylan 729.04 10,607**
Breeden 969.59 11,305*
Story 1,029.65 11,371*
Winsor 1,337.10 10,070

12 Smith 55.50 7,224
McGowan 108.75 7,701
Harrison 405.30 11,371**
Bennett 616.40 10,874**
Massman 653.94 9,002
Drake 979.20 11,675**

13 Robbins -0- 7,593
Jordan 108.50 11,717
McDonald 258.24 16,873**
Hall 418.00 12,837**
Durkin 639.60 12,428
Devine 933.98 16,780**

14 James 1,476.36 8,303**
McGowan 1,664.86 7,698**
Stephens 3,264.32 7,546 *

**

Dis
trict Candidates Expended Vote

15 DeWolfe 447.65 6,028**
McOmber 792.99 7,718**
Majerus 853.34 4,905
Cheetham 1,130.00 5,980

16 Broeder 21.80 13,361**

17 — — —

18 Healy 12.20 10,240
Hanson • 172.00 12,893
Nor they 565.05 14,360**
Deschamps 578.20 16,366**

19 Keenan -0- 8,288**
McKeon -0- 8,656**

20 Lynch -0- 14,195**

21 — — —

22 — — —

23 Jensen 235.00 6,157*
Hafferman 434.00 5,610
McCallum 1,417.05 6,246**

-3
>

«

Elected
Elected Incumbent ("Incumbent" includes a person 
who was in the Legislature, though in a different 
house,)



Dis
trict Candidates

Ex
pended Votes

1 Smith 90.10 2,869s*
Amsden 184.50 1,730
Walborn 450.00 2,511*
Rader 1,202.12 2,483

2 Ulmer 556.08 3,524s*
Lucas 702.14 3,969s*
Kelly 1,317.92 3,017

3 Lee 418.55 4,837
Wood 518.59 5,654
Schepens 574.78 5,704*
Prevost 587.80 6,313s*
Kvaalen 642.20 5,942**
Kubesh 836.17 5,394
Olson 1,043.18 6,027**
Martinson 1,112.43 4,451

4 Lien 1,361.00 7,101**
Kummerfeldt 1,410.65 6,606
Lund 1,638.07 7,346**
Markle 1,782.81 5,867
Edland 2,141.59 7,377**
Zerbe 2,300.76 5,075
Jacobsen 2,326.49 7,019*

5 Bardanouve 313.55 3,812s*
Cotton 448.25 3,159*
Knopp 621.40 3,116

* Fleeted
** Elected Incumbent (includes a person who was

in the Legislature, though in a d ifferent

1972 GENERAL ELECTION - MONTANA HOUSE

Dis
trict Candidates

Ex
pended Votes

6 Erpelding 322.52 2,399
Weeding 412.50 2,910
East 887.89 3,473s*
Hubing 1,083.09 3,228*

7 Burnett 83.60 4,002s*
Spilde 187.38 3,507
Hageman 405.00 3,593*
Herlevi 518.06 3,058

8 Carson 119.85 12,424
Glennen 187.00 16,664**
Brown 266.29 14,749
Cox 286.19 20,639**
Goodell 333.59 12,343
Mercer 372.48 16,343*
Kelleher 385.45 15,594
Ziegler 473.50 14,371
Rogers 505.00 12,356
Calkin 511.23 15,045
Morrow 608.76 13,732
Hager 625.00 16,619*
Fisher 711.81 12,886
Colberg 752.62 17,274*
Crippen 796.53 15,975
Gerke 873.50 22,057**
Fagg 1,032.48 19,116**
Huennekens 1,065.79 17,568*
Regan 1,230.33 18,729*
Towe 1,270.40 21,244**
Lockrem 1,790.49 19,372**
Holmes 1,808.06 19.249**
Mills 1,867.44 15,635

Dis
trict Candidates

Ex
pended Votes

Schye
Burrows
Robbins
Galt

226.45
416.91
447.00

1,305.40

3,549* 
2,370 
2,912 
3.SCI*

10 Butcher
Parrish

110.50
118.00

2,346

Asbj ornson 
Barrett

297.94
402.46

3,829**
3,383*

11 Moore 407.57 8,361
Yardley 469.45 9,625**
Broude 479.24 8,189
Anderson 486.20 8,531
Forsgren 515.55 9,275*
Warfield 693.79 11,396**
Henderson 730.13 7,662
Bell 754.53 8,119
Ellerd 791.30 10,512**
Bradley 852.67 12,638**
Harper 898.60 8,820
Rolfe 966.69 10,994*

12 Mitchell 102.00 6,532
Shevalier 265.38 8,771
Billings 268.00 7,741
Mitchell 278.23 7,689
Murphy 367.38 8,832
Harper 600.25 10,729*
Reese 606.78 8,716
Marks 650.25 10,518**
Bennetts 696.75 10,587*
Bell 755.26 9,467*
Castles 1,014.60 9,679*
Campbell



1972 Gen, Elec. - Montana House - Cont'd

cn

Dis- Ex-
trict Candidates pended Votes

13 Johnson 74.80 7,526
Hall 83.92 13,785**
Staigmiller 116.57 12,776**
Fasbender 117.00 16,001**
Hodges 185.07 12,750**
Genest 240.20 7,298
Seek 307.19 11,759
Gunderson 347.46 13,038**
Lindgren 394.33 11,231
Greeley 407.14 13,951**
Holtz 467.66 12,995*
Huston 495.58 8,751
Thoma s 558.00 11,835*
Hansen 627.92 10,978
Swanberg 683.44 13,303s*
Briscoe 747.68 9,924
Tierney 814.96 13,805*
Tierney 815.56 12,614
Selstad 820.51 14,008**
McKittrick 927.33 13,771**
Nyquist 938.36 12,279
Keller 1,385.00 12,012
Johnson 1,790.26 10,581
Kessner 2,527.93 14,194*

14 Hewitt 163.53 1,523
Laas 505.61 6,534**
Anderson 536.08 5,232
Kuenzel 599.83 4,172
Murphy 1,369.61 6,259**
Aspevig 1,430.00 6,259
Swan 1,989.34 6,006
Aaegson 3,462.33 6,858*
KoIstad 4,090.03 8,445**

Dis- Ex-
trict Candidates pended Votes

15 Johnston
Stoltz
Kullberg
Hemstad
Stephens
Snortland
Manuel

378.03
574.44
686.14
912.34

1,312.70
1,389.05
1,538.60

6,613**
7,930*
5,788
6,476
6,721*
6,520
6,798*

16 Hirns 1 -0- 10,394**
Lundgren 15.00 9,112**
Best 55.20 7,139
Turner 74.00 7,628*
Lunstad 154.00 6,609
VanKrevelen 285.38 5,874
Timmons 300.00 7,357
Brown 372.05 9,163**
Zimmer 504.82 9,564**
Springer 562.17 7,390
Halvorsen 760.80 7,600*
Jones 1,426.38 7,223

Seifert 108.93 3,242*
Fleming 177.35 3,477**
Sehilie 371.00 2.954
Schoonover 578.20 3,189

18 McRae 79.18 10,576
Gordon 80.00 8,971
Patterson 87,58 10,688
Ainsworth 112.73 11,991**
Campbell 182.04 11,462
Turman 267.87 15 .141*
Haines 348.02 11,766**
Alsaker 430.54 9,574
Watt 446.71 14,022*

—Czint d

Dis
trict Candidates

Ex
pended Votes

18 Clark 448.14 10,579
Contd Shaver 810.08 8,563

Folsom 833.00 10,175
Norman 962.83 14,495**
Marbut 1,025.75 13,729**
Kimble 1,265.13 14,600*
Baucus 1,597.12 19,489*

19 Kosena -0- 8,399**
Mehrens -0- 8,587**
Manahan 15.00 8,441**
Brand 92.72 8,966**

20 Harper 15.00 13,710**
Lynch 15.00 14,363**
Quilici 15.00 14,364**
Lombardi 23.00 13,406**
Lee 24.08 13,906**
Healy 33.00 13,737**

21 No race

Cont
1 d

22 Nichols
Driscoll
Bergren
Thomas

186.28
423.47
445.31
636.60

3,701**
4,069*
3,283
3,255

23 Baeth 48.40 6.293**
Shelden 102.15 6,823**
McCurry 307.30 4,648
Roberts 334.50 6,685*
Kendall 376.56 7,121**
Sverdsten 473.65 5,335



Notes on Table 1

Of 35 Senators elected in 1972, 31 were "incumbents” 
in the sense that they were members of the Legislature 
when they ran. This is about 88.5%.

29 Senators were elected in contested races. Of them, 
18, or 62%, were incumbents who spent less than other 
candidates who did not win.

In 6 of 15 contested races (40%) the person spending 
the most money did not win.

In 6 of 15 contested races (40%) the person spending 
the least money won.

Notes on Table 2

In 11 of 20 contested races (55%) the person spending 
the least money won, and in 10 of 20 contested races 
(50%) the person spending the most won.

Of 100 representatives elected, 62 were incumbents (62%).

89 representatives were elected in contested races and 51 
of them were incumbents (57%). Of the 51 incumbents 
elected in contested races, 48 spent less than other 
candidates and still won.

Note the trend of incumbents being able to spend sig
nificantly smaller sums of money to win than non
incumbents had to spend.
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T ABLE 3

MONTANA IJ.S. SENATE RACES

Comparison of Expenditures: 1960, 1964, 1972

Candidate Expenditures Votes Rec'd

1960: Metcalf
Fj are

23,823.08
53,965.02

140,331
136,281

1964: Mansfield
Blewett

82.954.95
63.444.95

180,643
99,367

1972: Metcalf
Hibbard

184,164.05
250,307.81

163,609
151,316

Note: The 1960 and 1972 races show that the candidate 
spending the most money does not always win.
The results of these races may show the extreme 
importance of incumbency.

MONTANA U.S. CONGRESS RACES
Comparison of Expenditures: 1960, 1964, 1968, 1972

Candidate Expenditures Votes Rec’d

1960: Olsen 7,747.80 63,081
Sarsfield 9,623.91 55,347

Graybill 15,940.32 75,507
Battin 28,847.43 78,277

1964: Montgomery 21,917.85 55,417
Olsen 28,460.37 64,847

Toole 34,866.98 71,461
Battin 39,332.63 84,241

1968: Olsen 42,548.21 74,974
Smiley 72,822.13 64,862

Kelleher 6,682.35 39,752
Battin 54,168.12 83,888

1972: Olsen 43,891.21 76,073
Shoup 66,151.11 88,373

Forester 10,049.86 36,063
Melcher 48,551.31 114,524

Note: Olson-Sarsfield 
in 1968.

race in 1960; Olsen-Smiley race



T A B L E 4

MONTANA GOVERNOR RACES

Comparison of Expenditures: 1960, 1964, 1968, 1972

Candidate Expenditures Vote Rec’d

1960: Cannon 18,615.12 125,651
Nutter 61,905.09 154,230

1964: Renne 102,625.10 136,862
Babcock 106,660.23 144,113

1968: Montgomery 
(New Reform) 2,225.49 11,199

Anderson 125,172.20 150,481
Babcock 149,148.74 116,432

1972: Judge 152,940.86 172,523
Smith 176,896.57 146,251

Note: The 1968 and 1972 races once again indicate
that the candidate 1who spends the most money
does not always win.

The 1960 race is interesting in that the loser
spent only 23% of the total funds expended on 
the campaign and managed to receive 45% of the 
vote.
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44th Legislator*
■■ ■<’■■ ■ ■ ■
H3 0670/03

HOUSE BILL NO. 670
INTRODUCED BY VINCENT, .HARPER, PALMER

1

2
3
4
5
6
7
8
9

10
11
12
13
14
15

16
17
18
19
20
21
22
23
24
25

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR GENBRAB
PGBiTiGAB—REPGRM-iN-MAS'PBRfi-GGNGBRNiNS CAMPAIGN EXPENDITURE
LIMITSt-BG!SB¥4NG7--GGNFfciBTS—GP—2NTBRE6T—GF--BBBGTBB—ANB 
BMPBG¥EB—GGVERNMEN?—PER6GNNBB7—ANB—AHBFT-ENG—GP-GAMPAiSN 
RBPSRTS-ANB-RBBATBB-MA55BRG; PROVIDING PENALTIES; PRGViBiNS
PGR—ENFORCEMENT?—AMBNB2NS—BEeSiGNB—43-6627—43-663:-- ANB
43-6657-RtS?Mt-494?t AND REPEALING BEeTiGNS SECTION 23-4727? 
23-4728, ANB-43-666? R.C.M. 1947, AND PROVIDING AN EFFECTIVE
DATE."

3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
REFER TO FIRST READING

(Strike everything after the enacting clause and insert:)
Section 1. Limitation on expenditures. Aggregate funds

expended and obligations incurred by a candidate and any 
other person or organization, including a campaign 
treasurer, deputy campaign-treasurer, political committee, 
or political party, on behalf of the nomination or election 
of the candidate (with the knowledge and authorization of 
the candidate or his campaign treasurer) for any of the 
offices enumerated below, may not exceed the following
amounts:

THIRD READING



oS HB 0670/03

- ;
Vb. *4■ r«f.tcffSiip^n;■•:■« visorsi ;i;i‘j:-,f ,- J.;i:,Y -: ■

1 (1) For candidates filed jointly for the offices of
2 governor and lieutenant governor, the maximum allowable
3 joint expenditure of funds by or on behalf of any such
4 candidates shall be the following:
5 (a) For the primary election, an amount not to exceed
6 sixty thousand dollars ($60,000) ;
7 (b) For the general election, an amount not to exceed
8 one hundred twenty thousand dollars ($120,000).
9 (2) For candidates to be elected for offioe in a

10 statewide election, other than governor and lieutenant
11 governor, the maximum allowable expenditure of funds by or
12 on behalf of any candidate shall be the following:
13 (a) For the primary election, an amount not to exceed
14 fifteen thousand dollars ($15,000):
15 (b) For the general election, an amount not to exceed
16 thirty thousand dollars ($30,000).
17 (3) For candidates to be elected to the office of
18 public service commissioner, the maximum allowable
19 expenditure of funds by or on behalf of any candidate shall
20 be the following:
21 (a) For the primary election, an amount not to exceed

I 22 five thousand dollars ($5,000);
23 (b) For the general election, an amount not to exceed
24 ten thousand dollars ($10,000).
25 (4) For candidates to be elected to the office of

-2- HB 670
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HB 0670/03

provision of this act is guilty of a misdemeanor, shall be 
prosecuted under section 23-4761, ' and upon conviction is 
subject to the penalties provided in section 23-4769.

(2, In addition, a person convicted of a misdemeanor 
under this act may not be a candidate for any elective 
office for four (4) years following conviction, unless the 
court at the time of sentencing specifically determines that 
the forfeiture provision is not applicable. A plea of no 
contest shall be considered a conviction for purposes of 
this section..

•i'Sf—A-pereen-vieietieg-eufeeeefeien—fSf-ef-thie—oeetien 
ie-guilty-ef—e-felony*

Section 4. Section 23-4728, R.C.M. 1947, is repealed.
Section 5. Effective date. This act shall become 

effective on January 1, 1976, and the limitations imposed by 
this act shall apply to all elections held after that date.

-End-

5- HB 670
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14 th legislature SB 0076/02

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SENATE BILL NO. 76
INTRODUCED BY GRFELY, WATT, ROMNEY 

(BY REQUEST OF THE GOVERNOR)

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING POLITICAL
CAMPAIGN REPORTING REQUIREMENTS; CREATING THE POSITION OF 
COMMISSIONER OF CAMPAIGN FINANCES AND PRACTICES; AUTHORIZING 
THE COMMISSIONER, IN CONJUNCTION WITH THE COUNTY ATTORNEYS,
TO ENFORCE MONTANA'S ELECTION LAWS AND TO REGULATE MONTANA'S 
CAMPAIGN FINANCE LAWS AS SPECIFIED IN TITLE 23, R.C.M. 1947; * 
SPECIFYING THE POWERS- AND DUTIES OF COUNTY ATTORNEYS AND 
OTHER LOCAL OFFICIALS; REQUIRING CANDIDATES - AND POLITICAL 
COMMITTEES TO DESIGNATE A CAMPAIGN TREASURER AN6 A CAMPAIGN 
DEPOSITORY; AUTHORIZING THE CREATION OF A PETTY CASH FUND 
FOR ALL CANDIDATES AND POLITICAL COMMITTEES; AHTH8RH55NG
eiPiBBNS-'j>e-BR3N€-AeTieNS-TG-FeReE-eeMPiiIANeB-WITH-THi6-Ae5t
PROVIDING CIVIL AND CRIMINAL PENALTIES; AMENDING SECTION 
23-4701; REPEALING SECTIONS 23-4722, 23-4725, 23-4726, 
23-4728.1, 23-4729, 23-4730, 23-4731, 23-4733, 23-4734, 
23-4735, 23-4736, 23-4750, 23-4755, 23-4761, 23-4769, 
23-4772, AND 23-4775; AND PROVIDING FOR AN EFFECTIVE DATE."

BE IT ENACTED BY TEE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Statement of purpose. It is the purpose of

this act to establish clear and consistent requirements for

THIRD READING

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

the full disclosure and reporting of the sources and 
disposition of funds used in Montana to support or oppose 
candidates, political committees, or issues, and to 
consolidate and clarify the authority to enforce the 
election and campaign finance laws as specified in Title 23, 
R.C.M. 1947.

Section 2. Definitions. As used in Title 23, chapter 
47, R.C.M. 1947: (1) "Candidate" means an individual who
has filed a declaration of nomination, certificate of 
nomination, or acceptance of nomination for public office as 
required by law, but does not include a candidate for 
national office who is subject to the provisions of federal 
election campaign laws’.

(2) "Commissioner" means the commissioner of campaign 
finances and practices as described in section 10 of this
act.

(3) "Election" means a general, special, or primary 
election held to choose a public officer or submit an issue 
for the approval or rejection of the people. .

(4) "Issue" or "ballot issue" means a proposal 
submitted to the people at an election for their approval or 
rejection including, but not limited to, initiatives, 
referenda, proposed constitutional amendments, recall 
questions, school levy questions, bond issue questions, or a 
ballot question.

%
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(S) “Public office* means a state, county, municipal./ 
school, or other district office that is filled by the 
people at an election.

<6) “Contribution* means,

(a) an ■ tivmct, gift, loan, conveyance, deposit, 
payment, or distribution of money or anything of value to 

influence an election,
(b) a transfer of funds between political committees,
(c) the payment by a person other than a candidate or 

political committee of compensation for the personal 
services of another person that are rendered to a candidate 
or political committee, but

(d) “contribution* does not mean services provided 
without compensation by individuals volunteering a portion 
or all of their time on behalf of a candidate or political 
committee, nor meals and lodging provided by individuals in 
their private residence for a candidate or other individual.

(7) "Expenditure* means a purchase, payment, 
distribution, loan, advance, promise, pledge, or ^ift of
money or anything of value made for the purpose of 
influencing the results of an election, but “expenditure* 
does not mean:

(a) services, food, or lodging provided in a manner 
that they are not contributions under this act, nor

(b) payments by a candidate for his personal travel
-3- * SB 76
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>• expenses or for food, clothing, lodging, or personal
2 necessities for himself and his family.
2 (8) "Anything of value" means any goods that have a

4 certain utility to the recipient that is real and that
5 ordinarily is not given away free, but is purchased. .
6 (9) "Political committee* means a combination of two
7 dr more individuals, or a person other than an individual.
8 the primary or incidental purpose of which is .to support or
9 oppose a candidate or issue or to influence the result of an

W election by any expenditure. .
(10} "Individual* means a human being.

12 (11) "Person" means an individual, corporation.
13 association, firm, partnership, cooperative, committee.
14 club, union, or other organization or group of individuals.
15 or a candidate as defined in subsection (1) of this section.
18 Section 3. Reports of contributions and expenditures
17 required. (1) Each candidate and political committee shall
15 file periodic reports of contributions and expenditures made
1? by or on the behalf of a candidate or political committee.
20 All reports required by this section shall be filed with the
21 commissioner and with the county clerk and recorder of the
22 county in which a candidate is a resident or the political
23 committee has its headquarters. However, where residency
-24 within a district, county, city, or town is not a
.25 prerequisite for being a candidate, copies of all reports

-4- SB 76
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shall be filed with the county' clerk and recorder of the 
county in which the election is to be held, or if the 
election is to be held in more than one county, with the 
cleric and recorder in the county that the commissioner shall 
specify.

(2) In lieu of all contribution and expenditure 
reports required by this act, the commissioner shall accept 
copies of the reports filed by candidates for congress and 
president of the United States, and their political 
committees, pursuant to the requirements of federal law.

(3) Candidates -for a state office filled by a 
statewide vote of all the voters of Montana, • the political 
committees for such candidates, and political comnittees 
organized to support or oppose a statewide issue, shall file 
reports:

(a) on the tenth day of March and September, in each 
year that an election is to be held, and on the fifteenth 
and fifth days next preceding the date on which an election 
is held, and within twenty-four (24) hours after receiving a 
contribution of five-hundred dollars ($500) or more at any 
time after the last pre-election report;

(b) not more than twenty (20) days after the date of 
the election;

(c) on the tenth day of March and September of each 
year following an election so long as there is an unexpended
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1 balance or an expenditure deficit in a campaign account; and
2 (d) whenever a candidate or political committee
3 finally closes its books.
4 (4) Candidates for a state district office, including
5 but not limited to, candidates for the legislature, public
6 service commission, or district court judge, their political
7 committees, and political committees organized to support or
8 oppose district issues, shall file reports;
9 (a) on the tenth day next preceding the date on which ,

10 an election is held, and within twenty-four (24) hours after
11 receiving a contribution of one hundred dollars ($100) or
12 more at any time after the last pre-election report;
13 (b) not more than twenty (20) days after the date of
14 the election;
15 (c) whenever a candidate or political committee
16 finally closes its books.
17 (5) Candidates for any other public office, their
18 political comnittees, and political committees organized to
19 support or oppose local issues, shall be recruired to file
20 the reports specified in subsection (4) only if the total
21 amount of contributions received or the total amount of
22 funds expended for an election, excluding the filing fee
23 paid by the candidate, exceed two FIVE hundred dollars
24 ($500).
25 (6) All reports required by this section shall be
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1 complete as of the date prescribed by the commissioner,
2 which shall not be less than five (5) or more than ten (10,
3 days before the date of filing as specified in subsections
4 (2, through (5) of this section,
5 (7, The commissioner shall adopt rules and regulations
6 that will permit political committees, including political
7 parties, to file copies of a single comprehensive report
8 when they support or oppose more than one candidate or
9 issue.
10 (8, Reports filed under this section shall be filed to
11 cover the following time periodst
12 (a) The initial report shall cover all contributions
13 received or expenditures made by a candidate or political
14 committee prior to the time that a person became a candidate
15 as defined in subsection (1, of section 2 until the date
16 prescribed by the commissioner for the filing of the
17 appropriate initial report pursuant to subsections (2,
18 through (5, of this section.
19 (b, Subsequent periodic reports shall cover the period
20 of time from the closing of the previous report to a date
21 prescribed by the commissioner, which shall not be less than

. ■ -r-’
22 five (5, days or more than ten (10) days before the date of
23 filing;
24 (c) Final reports shall cover the period of time from
25 the last periodic report to the final closing of the books

-7- * SB 76

t • I



SB 0076/02

5>,

1 of the candidate or political committee..
2 Section 4. What reports must disclose. Each report
? required by this act shall disclose THE FOLLOWING
4 INFORMATION, EXCEPT THAT A CANDIDATE SHALL ONLY BE REQUIRED
5 TO REPORT THE INFORMATION SPECIFIED IN THIS SECTION IF THE
6 TRANSACTIONS INVOLVED WERE UNDERTAKEN FOR THE PURPOSE OF
7 INFLUENCING AN ELECTION: (1) The amount of cash on hand at
8 the beginning of the reporting period.
9 ' (2) The full name and mailing address (occupation and

10 the principal place of business, if any) of each person who
11 has made aggregate contributions, other than loans, of
12 twenty-five dollars ($25) or more to the candidate or
13 political committee (including the purchase of tickets for
14 events such as dinners, luncheons, rallies, and similar
15 fund-raising events) within the reporting period together
16 with the aggregate amount of those contributions, and the
17 total amount of contributions made by that person.
18 (3) The total sum of individual contributions made to
19 or for the political committee or candidate and not reported
20 under subsection (2) of this section.
21 (4, The name and address of each political committee
22 or candidate from which the reporting committee or candidate
23 received any transfer of funds together with the amount and
24 dates of all those transfers.
25 (5) Each loan from any person during the reporting

-8- S3 76

* -



S3 0076/02

period together with the full names and mailing addresses 
(occupation and principal place of business, if any) of the 
lender and endorsers, if any, and the date and amount of 
each loan.

(6) The amount and nature of debts and obligations 
owed to a political committee or candidates in the form 
prescribed by the commissioner.

(7) An itemized account of proceeds from:
(a) the sale of tickets to each dinner, luncheon, 

rally, and other fund-raising events:
(b) mass collections made at such an event: and
(c) sales of items such as political 'campaign pins, 

buttons, badges, flags, emblems, hats, banners, literature, 
and similar materials.

(8) Each contribution, rebate, refund, or other 
receipt not otherwise listed under subsections (2) through 
(6) of this section during the reporting period.

(9) The total sum of all receipts received by or for 
the committee or candidate during the reporting period. ■*"

(10) The full name and mailing address (occupation and 
the principal place of business, if any) of each person to 
whom expenditures have been made by the committee or 
candidate during the reporting period, including the amount, 
date, and purpose of each expenditure and the total amount 
of expenditures made to each person.

-9- S3 76
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1 (11) The full name and mailing addresses (occupation
2 and the principal place of business, if any) of each person
3 to whom an expenditure for personal services, salaries, and
4 reimbursed expenses have been made, including the amount,
5 date, and purpose of that expenditure and the total amount
6 of expenditures made to each person.
7 (12) The total sum of expenditures made by a political
8 committee or candidate during the reporting period.
9 (13) The name and address of each political committee'

10 or candidate to which the reporting committee or candidate
11 made any transfer of funds together with the amount and
12 dates of all those transfers.
13 (14) The name of any person to whom a loan was made
14 during the reporting period, including the full name and
15 mailing address (occupation and principal place.of business,
16 if any) of that person, and the full name and mailing
17 address (occupation and principal place of business, if any)
18 of the endorsers, if any, and the date and amount of each
19 loan.
20 (15) The amount and nature of debts and obligations
21 owed by a political committee or candidate in the form
22 prescribed by the conxnissioner.
23 (16) Other information that may be required by the
24 commissioner to fully disclose the sources and disposition
25 of funds used to support or oppose candidates OR ISSDES.
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Section 5. Reports must be certified as true and 
correct. (1, A report required by this act to be filed by a 
candidate or political coranittee shall be verified as true 
and correct by the oath or affirmation of the individual 
filing the report. The individual filing the report shall 
be the candidate or an officer of a political coranittee who 
is on file as an officer of the coranittee with the
commissioner. The oath or affirmation shall be made before 
an officer authorized to administer oaths.

(2) A copy of a report or statement shall be preserved 
by the individual filing it for a period of time to be 
designated by the coranissioner.

(3) The commissioner may promulgate rules and 
regulations regarding the extent to which organizations that 
are not primarily political committees, but are incidentally 
political committees shall report their politically related 
activities in accordance with this act.

Section 6. Campaign treasurer and campaign depository.
(1) Each candidate for nomination or election to office and 
each political committee shall appoint one (1) campaign 
treasurer. No contribution shall be received or expenditure 
made by or on behalf of a candidate or political committee 
until the candidate or political committee appoints a 
campaign treasurer and certifies the name and address of the 
campaign treasurer pursuant to this section. The

>•-<? -11- S3 76

1 certification, which 6hall include an organizational
2 statement, properly acknowledged by a notary public, and
3 setting forth of the name and address of the campaign
4 treasurer and all other officers, if any, of the political
5 committee, shall be filed with the commissioner and the
6 appropriate county clerk and recorder as specified for the
7 filing of reports in section 3.
8 (2) A campaign treasurer may appoint deputy campaign
9 treasurers, but not more than one (1) in each county in

10 which the campaign is conducted. Each candidate and
11 political committee shall certify the full name and complete
12 address of the campaign treasurer and all deputy campaign
13 treasurers with the office with whom the candidate or the
14 political committee is required to file reports.
15 (3) Any campaign or deputy campaign treasurer
16 appointed pursuant to this section shall be a registered
17 voter in this state. An individual may be appointed and
18 serve as a campaign treasurer of a candidate and a political
19 committee or' two (2, or more candidates and political
20 committees. A candidate may appoint himself as his own
21 campaign or deputy campaign treasurer. No individual may
22 serve as a campaign or deputy campaign treasurer or perform
23 any duty required of a campaign or deputy campaign treasurer
24 of a candidate or political committee until he has been
25 designated and his name certified by the candidate or
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1 political committee.
2 (4) Deputy campaign treasurers may exercise any of the
3 powers and duties of a campaign treasurer as set forth in
4 this act when specifically authorized in writing to do so by
5 the campaign treasurer and the candidate in the case of a

6 candidate, or the campaign treasurer and the chairman of the
7 political committee in the case of a political committee.
8 (5, A candidate or political committee may remove his
g or its campaign or deputy campaign treasurer. The removal

10 of any treasurer or deputy treasurer shall immediately be
11 reported to the officer with whom the name of the campaign
12 treasurer was originally filed. In case of death,
13 resignation, or removal of his or its campaign treasurer
14 before compliance with any obligation of a campaign
15 treasurer under this act> the candidate or political
16 committee shall appoint a successor and certify the. name and
17 address of the successor as specified in subsection (1) of
18 this section.
19 (6) Each candidate and each political committee shall
20 designate one (1) primary campaign depository for the
21 purpose of depositing all contributions received and
22 disbursing all expenditures made by the candidate or
23 political committee. The candidate or political committee
24 may also designate one (1) secondary depository in each
25 county in which an election is held and in which the
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candidate or committee participates. Deputy campaign
treasurers may make deposits in and make expenditures from
secondary depositories when authorized to do so as provided
in subsection (4) of this section. Only a bank authorized
to transact business in Montana may be designated as a

campaign depository. The candidate or political committee
shall file the name and address of each primary and
secondary depository so designated at the same time and with
the same officer with whom the candidate or committee files
the name of his or its campaign treasurer pursuant to
subsection (1) of this section. Nothing in this subsection
shall prevent a political committee or candidate from having
more than one campaign account in the same depository.

Section 7. Deposit of contributions—-statement of
T. ‘ 'campaign treasurer. All funds received by the campaign 

treasurer or any deputy campaign treasurer of any candidate 
or political committee shall be deposited prior to the end 
of the fifth business day following their receipt (Sundays 
and holidays excluded) in a checking account in a campaign 
depository designated pursuant to section 6 of this act. A 
statement showing the amount received from or provided by 
each person and the account in which the funds, are deposited 
shall be prepared by the campaign treasurer at the time the 
deposit is made. This statement along with the receipt form 
for cash contributions deposited at the same time and a
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deposit slip for the deposit shall be kept by the treasurer 
as a part of his records.

Section 8. Treasurer to keep records--inspections.
(1) The campaign treasurer of each candidate and each 
political committee shall keep detailed accounts, current 
within not more than ten (10) days after the date of 
receiving a contribution or making an expenditure, of all 
contributions received and all expenditures made by or on 
behalf of the candidate or' political committee that are 
required to be set forth in a statement filed under this
act.

(2) Accounts kept by the campaign treasurer of a 
candidate or political committee may be inspected under 
reasonable circumstances before, during, or after the 
election to which the accounts refer by the campaign 
treasurer of any opposing candidate or political committee 
in the same electoral district. The right of inspection may 
be enforced by appropriate writ issued by any court of 
competent jurisdiction. The campaign treasurers of 
political committees supporting a candidate may be joined 
with the campaign treasurer of the candidate as respondents 
in such a proceeding.

(3) Accounts kept by a campaign treasurer of a 
candidate shall be preserved by the campaign treasurer for a 
period coinciding with the term of office for which the
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person was a candidate.
Section 9. Petty cash funds allowed. (1) The 

campaign treasurer for each candidate or political committee 
is authorized to withdraw the following amount each week 
from the primary depository for the purpose of providing a 

petty cash fund for the candidate or political committee:
(a) for all candidates for nomination or election on a 

statewide basis and all political committees operating on a 
statewide basis, one hundred dollars ($100) per week; and

* J
(b) . for all other candidates and political committees, 

twenty dollars ($20) per week,
(2) The petty cash fund may be spent for office 

supplies, transportation expenses, and other necessities in 
an amount of less than ten dollars ($10). Petty cash shall 
not be used for the purchase of time, space, or services 
from any communications medium.

Section 10. Commissioner — how appointed, 
qualifications, and offices. (1) There is hereby created 
the position of commissioner of campaign finances and 
practices, who shall be appointed by a majority of a four
(4) member selection committee which shall be comprised of 
the speaker of the house, the president of the senate and 
the minority floor leaders of both houses of the Montana 
legislature. However, if a majority of the members of the 
selection committee cannot agree upon the selection of a 
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commissioner within thirty (30) days after the passage and 
approval of this act, the Montana supreme court shall 
appoint a fifth public member to the selection committee. 
The majority of the five (5) members of the selection 
committee shall then select the commissioner.

(2) The individual selected to serve as the 
commissioner of campaign finances and practices shall be 
appointed for a five (5) year term, but he shall thereafter 
be ineligible to serve as the conraissioner of campaign 
finances and practices and shall be precluded from being a 

candidate for public office as defined in this act for a 

period of five (5) years from the time Jthat *-« term as 
commissioner expires.

(3) If for any reason a vacancy should occur in the 
position of commissioner, a successor shall be appointed 
within thirty (30) days as provided in subsection (1) to 
serve out the unexpired term. An individual who is selected 
to serve out the unexpired term of a preceding conraissioner 
shall be entitled to be reappointed for a five (5) year term 
as provided in subsection (1).

(4) The conraissioner may be removed from office by 
impeachment as provided in sections 95-2801 and 95-2802, 
R.C.M. 1947. He may also be prosecuted by the appropriate 
county attorney for official misconduct as specified in 
section 94r7-401, R.C.M. 1947.
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X (5) The commissioner of campaign finances and
2 practices shall receive the same salary as a state district
3 court judge and shall receive the same salary increases
4 awarded such judges.
5 (6) The office of the commissioner shall be attached
6 to the office of the secretary of state for administrative
7 purposes only as specified in section 82A-108, except that
8 the provisions of subsections (1)(b), (l)(c), (2)(a),
9 (2) (b) ,' (2)(d), (2)(e), and (3, (a) of section 82A-108,

10 R.C.M. 1947, do not apply.
11 Section 11. Powers and duties of the commissioner. The ;
12 commissioner shall exercise the following powers and perform
13 the following duties:. (1) The commissioner of campaign
14 finances and practices shall be responsible for
15 investigating all of the alleged violations of the election
16 laws contained in Title 23, R.C.M. 1947, and shall in
17 conjunction with the county attorneys, be responsible for
18 enforcing all of the state's election laws.
19 (2) The commissioner shall select an appropriate staff
20 to enforce the provisions of Title 23, R.C.M. 1947, and he
21 shall have the power to hire and fire all personnel under
22 his supervision.
23 (3) The commissioner may hire or retain attorneys who
24 are properly licensed to practice before the supreme court
25 of the state of Montana to prosecute violations of Title 23,
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R.C.M. 1947. Any properly licensed attorney so retained or 
hired shall exercise the powers of a special attorney 
general and he shall have the power to prosecute, subject to 
the control and supervision of the commissioner and the 
provisions of section 13, any criminal or civil action 
arising out of a violation of any provision of Title 23, 
R.C.M. 1947. All prosecutions shall be brought in the state 
district court for the county in which a violation has 
occurred or in the district .court for Lewis and Clark 
County. The authority to prosecute as prescribed by this 
section includes the authority toi

(a) institute proceedings for the arrest of persons
charged with or reasonably suspected of‘criminal violations

............■ ............................ .. .............. ■ : - - ■ ....... . ...... i .  ..................... ,J
of Title 23, R.C.M. 1947;

(b) attend and give advice to a grand jury when cases 
involving criminal violations of Title 23, R.C.M. 1947, are 
presented;

(c) draw and file indictments, informations, and 
criminal complaints;

(d) prosecute all actions for the recovery of debts, 
fines, penalties, and forfeitures accruing to the state or 
county from persons convicted of violating Title 23, R.C.M. 
1947; and

(e) do any other act necessary to successfully 
prosecute a violation of any provision of Title 23, R.C.M.
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1 1947.

2 (4, The commissioner shall prescribe forms for
3 statements and other information required to be filed
4 pursuant to Title 23, R.C.M. 1947, and furnish forms and
5 appropriate information to persons required to file
6 statements and information.
7 (5) The commissioner shall prepare and publish a ,
8 manual prescribing a uniform system for accounts for use by
9 persons required to file statements pursuant to Title 23,

10 R.C.M. 1947.
11 (6) The commissioner . shall accept and file any
12 information voluntarily supplied that exceeds the
13 requirements of Title 23, R.C.M. 1947.
14 (7) The commissioner shall prescribe the manner in
15 which the county clerks and recorders shall receive, file.
16 collate, and maintain reports filed with them under Title
17 23, R.C.M. 1947.
18 (8) The commissioner shall make statements and other
19 information filed with his office available for public
20 inspection and copying during regular office hours, and make
21 copying facilities available free of charge or at a charge
22 not to exceed actual cost.
23 (9) The commissioner shall preserve statements and
24 other information filed with his office for a period of ten
25 (10) years from date of receipt.
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(10) The commissioner shall prepare and publish 
summaries of the statements received.

(11) The commissioner shall prepare and publish such 
other reports as he may deem appropriate.

(12) The commissioner shall provide for wide public 
dissemination of summaries and reports.

(13) The commissioner shall have the authority to 
investigate all statements filed pursuant to the provisions 
of Title 23, R.C.M. 1947, and shall also investigate alleged 
failures to file any statement or the alleged falsification 
of any statement filed pursuant to the provisions of Title 
23, R.C.M. 1947. Upon the submission of a written complaint 
by any individual, the commissioner shall also -investigate 
any other alleged violation of the provisions of Title 23, 
R.C.M. 1947, or any rule or regulation adopted pursuant
thereto.

(14) The contnissioner shall promulgate and publish 
rules and regulations to carry out the provisions of Title 
23, R.C.M. 1947, and shall promulgate such rules in 
conformance with the Montana Administrative Procedure Act.

(15) The commissioner shall at the close of each 
fiscal year report to the legislature and the governor 
concerning the action he has taken, including the names, 
salaries, and duties of all individuals in his employ and 
the money he has disbursed. The commissioner shall also
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1 make further reports on the matters within his jurisdiction
2 as the legislature may prescribe and shall also make
3 recommendations for further legislation as may appear
4 desirable.
5 (16) The commissioner shall be responsible for
6 preparing, administering and allocating the budget for his
7 office.
8 (17) The commissioner shall have the power to inspect
9 any records, accounts or books that must be kept pursuant to

10 the provisions of Title 23, R.C.M. 1947, which are held by
11 any political committee or candidate so long as such
12 inspection is made during reasonable office hours.
13 (18) The commissioner shall have the power to issue
14 orders of noncompliance as prescribed by section 12.

»
15 (19) The coranissioner shall exercise all of the powers
16 conferred upon him by this act or any other provision of
17 state law in any jurisdiction or political subdivision of
18 the state.
19 (20) After receiving the final campaign contribution
20 and expenditure report filed as required by Title 23, R.C.M.
21 1947, the commissioner shall inform the secretary of state,
22 or the city or county clerk and recorder that each candidate
23 who has been properly elected to any public office has filed
24 his final contribution and expenditure report as specified
25 in section 3 of this act.
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(23.) The commissioner shall have the authority to 

administer oaths and affirmations, subpoena witnesses, 
compel their attendance, take evidence, and require the 
production of any books, papers, correspondence, memoranda, 
bank account statements of a political committee or 
candidate, or other records which are relevant or material 
for the purpose of conducting any investigation pursuant to 
the provisions of Title 23, R.C.M. 1947.

Section 12. Examination of statements and issuance of 
orders of noncompliance. (1, Each statement filed with the 
commissioner during an election or within sixty (60) days 
thereafter shall be inspected within ten (10) days after the 
date upon which the statement is filed. If a person has not 
satisfied the provisions of Title 23, R-C.M. 1947, the 
commissioner shall immediately notify a person of the
noncompliance. Such an order of noncompliance shall be
issued whent

(a, upon examination of the official ballot. it
appears that the person has failed to file a statement as
required by law or that a statement filed by a person does 
not conform to law; or

(b) it is determined that a statement filed with the 
/commissioner does not conform to the requirements of Title 

23, R.C.M. 1947, or that a person has failed to file a 
statement required by law.
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(2) If an order of noncompliance is issued during a 
campaign period, or within sixty (60) days after an 
election, a candidate or political committee shall submit 
the necessary information five (5) days after receiving the 
notice of noncompliance. Upon a failure to submit the 
required information within the time specified, the 
appropriate county attorney or the commissioner shall have 
the authority to initiate a civil or criminal action 
pursuant to the procedures outlined in section 13.

(3) . If an order of noncompliance is issued during any 
other period than that described in subsection (2), a 
candidate or political committee shall submit the necessary 
information within ten (10) days after receiving the notice 
of noncompliance. Upon a failure to submit the required 
information within the time specified, the appropriate 
county attorney or the commissioner shall initiate a civil 
or criminal action pursuant to the procedures outlined in 
section 13.

(4) A candidate or political treasurer aggrieved by 
the issuance of an order of noncompliance may seek judicial 
review in the district court of the county in which the 
candidate resides or the county in which the political 
committee has its headquarters. All petitions for judicial 
review filed pursuant.to this act shall be expeditiously 
reviewed by the appropriate district court.
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1 (5) Within one hundred and twenty (120) days after the
2 date of each election, the commissioner shall examine and '
3 compare each statement or report filed with the commissioner
4 pursuant to the provisions of Title 23, R.C.M. 1947, to
5 determine whether a statement or report conforms to the
6 provisions of the law. The examination shall include a

7 comparison of all reports and statements received by the
8 commissioner pursuant to the requirements of Title 23,
S R.C.M. 1947. The commissioner may investigate the source

10 and authenticity of any contribution or expenditure listed
11 in any report or statement filed pursuant to Title 23,
12 R.C.M. 1947, or the alleged failure to report any
13 contribution or expenditure required to be reported pursuant
14 to Title 23, R.C.M. 1947.
15 Section 13. Prosecutions and powers of the county
16 attorney. (1) When the commissioner determines that there
17 appears to be sufficient evidence to justify a civil or
18 criminal prosecution as specified in section 18, he shall
19 notify the county attorney of the county in which the
20 alleged violation occurred and shall arrange to transmit to
21 the county attorney all information relevant to the alleged
22 violation. If the county attorney fails to initiate the
23 appropriate civil or criminal action within thirty (30) days
24 after he receives notification of the allegeS violation, the
25 commissioner may then initiate the appropriate legal action.
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1 (2) A county attorney nay at any time prior to the
2 expiration of the thirty (30) day time period specified in
3 subsection (1) waive his right to prosecute and thereby
4 authorize the commissioner to initiate the appropriate civil
5 or criminal action as specified in section 18.
6 (3) The provisions of subsection (1) do not apply to a
7 situation in which the alleged violation has been committed
8 by the county attorney of a county. In this instance, the
9 commissioner is authorized to directly prosecute any alleged

10 violation of Title 23, R.C.M. 1947.
11 (4) If a prosecution is• undertaken by the
12 commissioner, all court costs associated with the
13 prosecution shall be paid by the state of Montana.
14 (5) Nothing in this act shall prevent a county
15 attorney from inspecting any records, accounts, or books
16 which must be kept pursuant to the provisions of Title 23,
17 R.C.M. 1947, that are held by any political committee or
18 candidate involved in an election to be held within the
19 county. However, such inspections must be conducted during
20 reasonable office hours.
21 (6) A county attorney shall have the authority to
22 administer oaths and affirmations, subpoena witnesses,
23 compel their attendance, take evidence, and require the
24 production of any books; correspondence, memoranda, bank
25 account statements of a political committee or candidate, or
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other records which are relevant or material for the purpose 
of conducting any investigation pursuant to the provisions 
of Title 23, R.C.M. 1947.

Section 14. Right to inspect current accounts and 
reports. Every individual shall have the right to inspect 
any report or current account that must be kept or filed 
pursuant to the provisions of Title 23, R.C.M. 1947, but 
only if such inspection will occur during reasonable office 
hours and in such a manner that normal office functions will 
not be unnecessarily interrupted.

Section IS. Duties of county clerk and recorder.
(1) A county clerk and recorder shall maintain all records 
and statements filed pursuant to the provisions of Title 23, 
R.C.M. 1947, for a period of ten (10) years from the date of 
receipt.

(2) A county clerk and recorder shall accept and file 
any information voluntarily supplied that exceeds the 
requirements of Title 23, R.C.M. 1947.

(3) A county clerk and recorder shall file, code, and 
cross-index all reports and statements filed as prescribed 
by the commissioner.

(4) A county clerk and recorder shall make statements 
and other information filed with his office available for 
public inspection and copying during regular office hours, 
and make copying facilities available free of charge or at a
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1 charge not to exceed actual cost.
2 Section 16. Names not to be printed on ballot.
3 (1) The name of a candidate shall not be printed on the
4 official ballot for a general or special election if the
5

. t,
candidate or a political treasurer for a candidate fails to

6 file any statement as required by Title 23, R.C.M. 1947.
7 (2) A vacancy on an official ballot under this section
8 may be filled in the manner provided by law, but not by the
9 name of the same candidate.

10 (3) In carrying out the mandate of this section, the
11 commissioner must by a written statement notify the
12 secretary of state or the city or county clerk or the clerk
13 of a school district, that a candidate, or a candidate's
14 political treasurer, has not complied with the provisions of
15 Title 23, R.C.M. 1947, as described in subsection (1) and
16 that a candidate's name should not be printed on the
17 official ballot.
18 Section 17. Certificates of election may be withheld.
19 No certificate of election shall be granted to any candidate
20 until his political treasurer has filed the reports and
21 statements that must be filed pursuant to the provisions of
22 Title 23, R.C.M. 1947. No candidate for an elective office
23 may assume the powers and duties of that office until he has
24 received a certificate of election as provided by law. A
25 certificate of election shall only be issued by the public
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official responsible for issuing a certificate or commission 
after receiving written assurance from the commissioner that 
a candidate has filed all of the reports that must be filed 
pursuant to the provisions of Title 23, R.C.M. 1947.

Section 18. Penalties. (1) A person who felseiy 
reports KNOWINGLY SU3MITS A FALSE REPORT or deliberately 
fails to include any information required by Title 23, 
R.C.M. 1947, or who falsely—reports KNOWINGLY SU3MITS A 
FALSE REPORT or deliberately fails to report any 
contribution or expenditure as required by Title 23, R.C.M. 
1947, may be guilty of false swearing, or unsworn 
falsification to authorities as applicable and upon 
conviction shall be punished as provided in sections 
94-7-203 or 94-7-204 for each separate violation.

(2) Any person who accepts a contribution prohibited 
by Title 23, R.C.M. 1947, or makes a contribution in excess 
of the amounts specified in Title 23, R.C.M. 1947, or in any 
manner other than that provided in Title 23, R.C.M. 1947, is 
guilty of a violation and upon conviction shall be fined not 
to exceed one thousand dollars ($1,000) or be imprisoned in 
the county jail for a term not to exceed six (6) months, or 
both, for each separate violation.

(3) Any person who violates any other provision of 
Title 23, R.C.M. 1947, upon conviction, shall be fined not 
to exceed one thousand dollars ($1,000) or be imprisoned in
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1 the county jail for a term not to exceed six (6) months, or
2 both, for each separate violation.
3 (4) If a court of competent jurisdiction finds that
4 the violation of any provision of Title 23, R.C.M. 1947, by
5 any candidate or political committee probably affected the
6 outcome of any election, the result of that election may be
7 held void and a special election held within sixty (60) days
8 of that finding, or where the violation occurred during a
9 primary election, the court may direct the appropriate

10 political party to select a new candidate according to the
11 provisions of state law and the custom of the party. Any
12 action to void an election shall be commenced within one (1)
13 year of the date of the election in question.
14 (5) Except as provided in subsection (4), any action
15 brought pursuant to the provisions of Title 23, R.C.M. 1947,
16 must be commenced within four (4) years after the date when
17 the violation occurred.
18 (6) In addition to all other penalties prescribed by
19 this act:
20 (a) Any candidate who is convicted of violating any
21 provision of Title 23, R.C.M. 1947, shall be ineligible to
22 be a candidate for any public office in the state of Montana
23 for a period of five (5) years from the date of conviction?
24 (b) Any campaign treasurer who is convicted of
25 violating any provision of Title 23, R.C.M. 1947, shall be
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1 ineligible to be a candidate for any public office or to
2 hold the position of campaign treasurer in any campaign in
3 the state of Montana for a period of five (5, years from the
4 date of conviction.
5 (7) In any action brought pursuant to the provisions
6 of Title 23, R.C.M. 1947, the appropriate state district
7 court shall have the power to enjoin any person to prevent
8 the doing of any act herein prohibited, or to compel the
9 performance of any act herein required.

10 (8) Nothing in this section shall prevent a county
11 attorney or the commissioner from seeking a penalty
12 otherwise specifically provided for in Title 23, R.C.M.
13 1947.
14 (9) All fines and forfeitures imposed pursuant to this
15 section shall be deposited in the state general fund.
16 Beetion-i9T—Bitiren^-s—right—to—suer--- Any--- person
17 residing—within—a-jurisdietion-in-whieh-an-eleetion-oeeurs
18 may-sue-for-injunetive-relief-to—enjoin—violations—or—to
19 eompel—compliance—with—the-provisions-of-Title-23T-RTerMr

>
20 194?t—However-r-a-eonrt—may—not—entertain—a—snit—filed
21 pursuant—to—this—seetion-unless-the-plaintiff-has-filed-a
22 eomplaint-with-the-eommissiener-prior^to-seehing—injunetive
23 reliefr-- The—eourt-mey-ewnrd-te-a-piaintiff-er-e-defendant
2 4 who-prevails-his-eosts-of-litigationi—ineluding—reasonable
25 attorney^s-feesr
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Section 19. Secretary of state must furnish copies of 

this act to appropriate officials. The secretary of state 
shall, at the expense of the state, furnish the county 
clerk, and the city and town clerks, copies of Title 23, 
chapter 47, R.C.M. 1947. The public official with whom a 
candidate files a declaration or certificate of nomination 
shall transmit a copy of Title 23, chapter 47, R.C.M. 1947, 
to the candidate. Such copies shall also be furnished to 
any other person required to file a statement. Upon his own 
information, or at the written request of any voter, the 
secretary of state shall provide a copy of Title 23, chapter 
47, R.C.M. 1947, to any other individual who may be a 
candidate, or who may otherwise be required to make a 
statement required by this act.

Section 20. Section 23-4701, R.C.M. 1947, is amended 
to read as follows!

"23-4701. Violation of election laws by certain 
officers a felony misdemeanor. Every person charged with 
the performance of any duty, under the provisions of any law 
of this state relating to elections, or the registration of 
the names of electors, or the canvassing of the returns of 
election, who willfully neglects or refuses to perform such 
duty, or who, in his official capacity, knowingly and 
fraudulently acts in contravention or violation of any of 
the provisions of such laws, isy—unless—a different
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punishment—for-soeh-aets-er-emissiona-is-preseribed-by-this 
eede7 punishable by fine not exceeding one thousand dollars 
($1,000), or by imprisonment in the-state-prisen a county 
jail not exceeding five-years six (6~) months, or both."

Section 21. Severability. It is the intent of the 
legislative assembly that if part of this act is invalid, 
all valid parts that are severable from the invalid part 
remain in effect. If a part of this act is invalid in one 
or more of its applications, the part remains in effect in 
all valid applications that are severable from the invalid 
applications.

Section 22. Effective date. This act shall become 
effective on-Jannary-iT-i9?67-and UPON PASSAGE AND APPROVAL, 
EXCEPT THAT the first reporting period for any existing 
candidate or political committee shall begin on the 
effeetive-date-of-this-aet JANUARY 1, 1976.

Section 23. Sections 23-4722, 23-4725, 23-4726,
23-4728.1, 23-4729, 23-4730, 23-4731, 23-4733 through
23-4736, 23-4750, 23-4755, 23-4761, 23-4769, 23-4772, and
23-4775, R.C.M. 1947, are repealed.

-End-
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SENATE BILL NO. 78 
INTRODUCED BY GREELY, WARDEN 
(BY REQUEST OF THE GOVERNOR)

A BILL FOR AN ACT ENTITLED: "AN ACT IMPOSING LIMITATIONS ON
THE AMOUNT OF FUNDS THAT MAY BE CONTRIBUTED IN SUPPORT OF OR
IN OPPOSITION TO A CANDIDATE; REPEALING SECTIONS 23-4727 AND 
23-4728, R.C.M. 1947; AND PROVIDING FOR A DELAYED EFFECTIVE 
DATE. "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Limitation on contributions. (1) Aggregate 

contributions by a person to a candidate and political 
committees organized on his behalf other than the candidate 
and his immediate family are limited as follows:

(a) for a candidate to be elected for state office in 
a statewide election, other than the candidates for governor 
and lieutenant governor, not to exceed four thousand dollars 
($4,000) in all elections in a campaign;

(b) for the candidates for governor and lieutenant 
governor, not to exceed six EIGHT thousand dollars 466t866> 

($8,000) to both candidates combined in all elections in a 
campaign:

(cj for a candidate for state district office, 
including but not limited to candidates for the legislature,

THIRD .-FADING
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public service commission and district court judge, not to 
exceed four hundred dollars ($400) in all elections in a 
campaign; and

(d) for a candidate for city or county office, not to 
exceed two hundred dollars ($200) in all elections in a 
campaign. > 1

(2) Aggregate contributions by a candidate and his 
immediate family to his own candidacy and committees 
organized on his behalf are limited as follows: (a) for a 
candidate to be elected for state office in a statewide 
election, other than the candidates for governor and 
lieutenant governor, not to exceed six thousand dollars 
($6,000) in all elections in a campaign;

(b) for the candidates for governor and lieutenant 
governor, not to exceed nine TEN thousand dollars 469t888> 

($10,000) to both candidates combined in all elections in a 
campaign;

(c) for a candidate for state district office, 
including but not limited to candidates for the legislature, 
public service commission and district court judge, not to 
exceed five-hundred ONE THOUSAND dollars f$588i ($1,000) in 
all elections in a campaign; and

(d) for a candidate for city or county office, not to 
exceed three FIVE hundred dollars f$3e8i ($500) in all 
elections in a campaign.
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1 (3, As used in this section, a candidate's immediate
2 family means the candidate's spouse, any minor child,
3 mother, father, mother-in-law, and father-in-law.
4 (4) THE LIMITATIONS IMPOSED 3Y THIS SECTION DO NOT
5 APPLY TO PUBLIC FUNDS CONTRIBUTED TO A CANDIDATE UNDER ANY
6 PUBLIC FINANCING PROVISION OF THIS CODE.
7 Section 2. Sections 23-4727 and 23-4728, R.C.M. 1947,
8 are repealed.
9 Section 3. Effective date. This act is effective on

10 January 1, 1976, and the limitations imposed by this act
11 shall apply to all elections held after that date.

-End-
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A BILL FOR AN ACT ENTITLED: "AN ACT TO PROVIDE FOR PUBLIC 
FINANCING OF CAMPAIGNS FOR ELECTION TO CERTAIN PUBLIC 

OFFICES: TO ESTABLISH AN ELECTION FINANCE BOARD; TO LIMIT 
CERTAIN CAMPAIGN EXPENDITURES AND CONTRIBUTIONS, TO PROVIDE 
PENALTIES, AND TO REPEAL SECTIONS 23-4301 THROUGH 23-4905, 

K.C.M. 1947,"

11

±2
13
14

SE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Short title. This ac„t may be cited as "The
Statewide Election Finance Act".

Section 2. Declaration of purpose. It is the purpose

,1 of this act:

ib (3) to provide public financing of costs incurred by a 
17 candidate campaigning for election as a state official 

IS thereby increasing the opportunities for meaningful

19 participation in such electoral contests without regard to

20 the financial resources available to an individual

21 candidate;

22 (21 to prevent the relatively few individuals who have

23 access to great wealth from having an excessive influence

24 upon the presentation of competing viewpoints within the

23 political process and from pre-empting the channels of mass

INTRODUCED BILL
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communication as candidates or as contributors; and
(3) to reduce the pressure on candidates to depend 

upon large campaign contributions from private sources due 
to unacceptably high campaign expenditure levels and the 
absence of public financial assistance.

Section 3. Definitions. As used in this act.:
(1) "Board" means election finance boaru established 

under [section 5].

(2) "Campaign expenditure" means any expenditure 

incurred by a candidate,'or any person acting «n his behalf 
in connection with his campaign, for election to office 
during the campaign expenditure period and any such expense 
incurred prior to the. campaign expenditure period for goods 
or services to be used or rendered during such period.

(3) "Campaign expenditure period" means the eighteen 
(18) month period preceding the date of the general election 
for the office which the candidate seeks.

(4) "Candidate" means an individual who has taken the 
steps necessary under applicable law to qualify to have his 
name appear on a ballot for election to a specified state 

office.
(5) "Contribution" means any:
(a) payment, distribution, loan guaranty, deposit, or 

gift of money or anything else of value, to a candidate, his 
agent, or political committee;25
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(b, payment by any person other than the candidate, 
his agents or authorized agents of political committees, of 
ccoipensation for the personal services of another person 
rendered to a candidate's campaign;

(c, goods, advertising, or services furnished to a 
candidate’s campaign without charge, or at a rate that is 

less than the rate normally charged for those goods or 

services)
(d) payment by any person other than the candidate, 

his authorized agents, or political committees for any 
goods, or services used by a candidate’s campaign; or

(e) expenditure in connection with any other activity 
undertaken independently of the candidate's campaign, made 
or furnished for the purpose of influencing the results of 
an election to office or for tlie purpose of paying 

obligations incurred in connection with such election.
(6) The term "contribution" does not includes

(a) personal services provided without compensation by 
individuals volunteering a portion or all of their time on 
behalf of a candidate or political committee;

(b) communications by any organization, excluding a 

political party, solely to its members and their families on 

any subject)
(c) communications (including advertisements) to any 

person on any subject by any organization that is organized
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solely as an issue—oriented organization, which 
communications neither endorse nor oppose any candidate for 

office; and
(d) normal billing credit for a period not exceeding 

thirty (30) days.
(7) "Fund” laeans the campaign assistance trust account 

established under (section 4],
(8) "Major party candidate" means a candidate of a 

political party that received fifteen percent (15%) or more 
of the- total vote cast for governor at the next preceding 

general election in the state.
(9) "Minor party candidate" means a candidate of a 

political party that received at least three percent (30 
but less than fifteen percent (15%) of the total veto cast 

for governor at the next preceding general election in the 
state, or the candidate of a political party that obtains 
the signatures of registered voters equal to three percent 
(3%) of the total vote cast for governor in the next 
preceding general election in the state.

(10) "Independent candidate" means a candidate who has 
filed a certificate of nomination as provided in section

23-3318.
(11) "Person" means individual, partnership, company, 

association, firm, society, or other organization or group 
of persons which may lawfully make a political contribution
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under the laws of the United States and under applicable 
Montana state law. An organization, and any parent, 

subsidiary, affiliate, or regional branch of such 
organization shall consist of one "person" for purposes of 

this act.
(12) "Personal resources of the candidate" means 

personal funds or property of the candidate and the personal 
funds or property of his immediate family.

(a) "Immediate family" includes any child, parent, 
grandparent, brother, sister, or spouse of the candidate; 
and any child, parent, grandparent, brother, or sister of 
the candidate's spouse; and any dependent of the candidate 
or of his spouse as defined in the Internal Revenue Code of 

1954, and the spouse of those dependents.

(13) "Election" means general election.
(14) "State office and state official" include' the 

offices of governor, lieutenant-governor, secretary of 

state, auditor, attorney general, justice and chief justice 
of the supreme court, superintendent of public instruction, 
and public service commissioner.

Section 4. Establishment of fund. There is established 
in the earmarked revenue fund an account to be known as the 
“campaign assistance trust account". There is appropriated 

to the account revenues collected from a tax levied on all 
personal income tax returns filed with the state of Montana.
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1 A one dollar ($1) tax is to be levied on all individual
2 returns filed and a two dollar ($2) tax is to be levied on

3 all joint returns filed. Any money in the account not
4 needed for current operations shall be invested in bonds or
5 other investments in accordance with Article 8, section 13

6 of the Montana constitution. The fund shall remain
7 available without fiscal year limitation and shall consist
8 of such amounts as may be collected for and appropriated to

9 it, any interest or other receipts on invesusontr, and

10 amounts otherwise deposited into the fund by the board under

11 this act.
12 Section 5. Establishment of board. (1) There is

13 established an election :

14 members, none of whom nay ]

15 party. Members of the
IS governor from a list Of 3

17 court. The supreme cou:

18 many names as there are

19 governor sha11 make the
positions to be filled. The

20 three (3) months of the effective date of this act. The

21 governor shall designate two (2) members to serve four (4)
22 year terms and three (3) members to serve two (2) year

23 terms. Upon completion of the original terms, all terms are

24 four (4) years and until a successor is appointed and
25 qualified.
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1 (2) Any individual appointed to fill a vacancy
2 occurring for reasons other than expiration of a terra shall
3 be appointed only for the unexpireu terra of the member whom
4 he succeeds. A member whose term expires shall continue to
5 serve until his successor qualifies.
6 (3) Tiie members of the board shall elect a chairman

7 and vice-chairman frora among their members to serve for

9 terms of two (2) years each. No member elected to be
9 chairman or vice-chairman may succeed himself as chairman.

10 The chairman is responsible on behalf of the board for
11 administrative operations of the board and shall appoint and

12 fix the compensation of those officers and employees as he
13 considers necessary to assist the board in the performance
14 of its functions.
15 (4) A vacancy in the board does not impair the right 
1G of the remaining members to exercise the power of the board.
17 Three (3) members of the board constitute a quorum.

18 (5) Tne principal office of the board is in Helena,
19 but it may meet or exercise any of its powers at any other
20 place ano, during election campaigns, establish field 

2! operations in appropriate locations. The department of
22 administration shall provide office space for the ooard.
23 (b) The board is attached to the office of the

24 secretary of state for administrative purposes only.
25 (a) Tne board shall exercise the functions assigned to
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1 it by this act independently of the secretary of state.
2 (b) The office of the secretary of state shall:

3 include the board’s budget request in its total budget
4 request; collect revenues for the board and deposit then in
5 the appropriate account; and print and disseminate required
6 notices, rules, or orders aoopted, amended, or repealed by
7 the board.
3 Section 6. Duties and powers. (1) It is the duty of

9 the board:

10 (a) to make proposals for expanding the jurisdiction
11 of this act to include primary elections and to submit those
12 proposals to the legislature by January 2, 1977;
13 (b) to develop forms for the making of such reports
14 and statements as it may require;

15 (c) to prepare and publish a manual setting forth
16 recommended uniform methods of cookkeeping and reporting for
17 use by persons required to make reports and statements under
18 this act;
19 (d) to make reports and statements filed with it
20 available for public inspection and copying during regular

21 office hours, and to permit copying by hand, or by copying
22 machine at the expense of the individual requesting the

23 copies;
24 (e) to preserve such reports and statements for a
25 period of ten (10) years from the date of receipt and
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(f) to do such other things as may be necessary to 
carry out the provisions of this act.

(2) At the close of each fiscal year the board shall 
report to the legislature concerning its activities and 
operations during that fiscal year, including the names, 

salaries, and duties of all individuals employed by it and 
the moneys it has disbursed. The board may make such 
additional reports to the legislature on the matters within 

its jurisdiction, including recommendations for additional 
legislation, a3 it considers desirable.

(3) In carrying out its duties under subsection (1) of 
this section, the board shall consult with the secretary of 
state and utilize the reporting, filing, and accounting 
procedures and forms developed by him to the greatest extent 

possible. To the extent the board determines that its 
duties under this act can be satisfactorily performed by 
using the data available to the secretary of state, it shall 

not require additional or separate reports to be made to it 
by any candidate who is complying with the provisions of 
existing state election laws.

(4) The board may prescribe such rules, conduct such 
examinations and investigations, and require the keeping of 

such books, records, and information, as it considers 

necessary to carry out the functions and duties imposed on 
it by this act. Within one hundred and eighty (180) days
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after an election, tlie board shall conduct a complete 
examination and audit of the expenditures made, expenses 

incurred, and financial assistance received by or on behalf 

of any candidate who has received assistance under this act 
in connection with his election campaign, and shall furnish 
to the legislature a report of the results of each such 
examination and audit.

(5) If the board determines on the record after ah 

opportunity for a hearing that any portion of the amount 
transferred out of the fund to the candidate was in excess 
of the aggregate amount to which that candidate was entitle® 
under this act, it shall require tlie candidate to pay to the 
board for deposit in .the fund an amount equal to such excess 
less any amounts returned to the board by the candidate. Ko 

determination of an overpayment may be made initially more 
than one (1) year after the date of the overpayment.

(6) The board is authorized to investigate violations 
of this act either prior to or after an election and in the 
course of such investigation:

(a) to compel the attendance of any person to answer 

questions under oath relating to the financial matters of 
any campaign for which transfers have been received from the 
fund; and

(b) to compel under oath the production for inspection 
or copying of documents, papers, books, records, or other

-10-
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writings relating to the financial matters of any campaign 
for which transfers have been received from the fund.

Upon petition by the board any district court of the 
state of Montana, within the jurisdiction of which the 
person is found, or is doing business, shall issue an order, 
on conditions it considers just, requiring compliance with a 
valid order of the board issued under this subsection.

(7) For any violation of this act or criminal 
violation related to a campaign under its jurisdiction, the 

board, by an attorney of its own selection, may prosecute 
suca violation in the name of the state of Montana a:id with

the same authority as a county attorney.
Section 7. Eligibility for assistance. (1) In order 

to be eligible to receive amounts from the fund, a candidate

shall:
(a) file with the board, at such time and in such 

manner as it shall require, a sworn statement in which he 

agrees:
(i) to maintain and make available to the board such 

records, books, and other information as the board may 

require;
(ii) to repay into the fund the aggregate amount of 

transfers made to this account from the fund if he fails to 

receive at least five percent (55) of the votes cast for all 
canciuates for the same office in the general election.
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(b) furnish the board with evidence satisfactory to 
the board that he has qualified under applicable laws for 

nomination and election to the office he seeks!
(c) furnish the board, in a form prescribed by the 

board, a sworn statement of all campaign expenditures made 
prior to the date of such statement and all contributions 
received that have been used for campaign expenditures or 
that remain available for campaign expenditures. The 

statement shall include the date, amount, and nature of each 
expenditure, the date and amount of each contribution, and 
the name, address and, in the case of individuals, the 
occupation of each contributor. The statement shall also 
list each amount of the personal resources of the candidate 
that have been used for campaign expenditures or that remain 

available for campaign expenditures, the date such amount 
was made available and its source.

(2) No candidate io eligible to receive transfers to 
his campaign account or creditors thereof from the fund if 

he has been convicted of violating any provision of this act 
or of any Montana election laws.

(3) The board shall promptly notify any candidate who 
applies for assistance from the fund if he is eligible to 
receive transfers from the fund, together with a 

verification of the total amount to which he is entitled in 
connection with his general election campaign.

-12-
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Section 3. Payments from the fund. (1) Transfers 
from the fund 3hall be made directly to the qualified 
creditors of an eligible candidate upon receipt of a voucher 
from that creditor in the amount owed him by the candidate, 
together with a sworn statement from the eligible candidate 
that the voucher presented to the board qualifies for 

payment from the account.
(2) No transfers may be made from the fund to a 

candidate who has ho qualified opposition for the office he 
seeks. Candidates for justice of the supreme court or chief 

justice of the supreme court shall receive one—half (1/2) of 

tiie subsidy otherwise provided when the question on the 

ballot is whether or not the justice should be retained.
(3) Whenever the board determines that amounts 

remaining in or available to the fund will be, or may be 

expected to be inadequate to meet obligations arising under 

this section, it shall:
(a) notify by certified mail each candidate currently 

entitled to receive transfers from the fund that the amount 
whicn is available to him under the provisions of this act 

say be reduced.
(4) Whenever the board makes a determination under 

subsection (3), it shall reduce the amount available for 

transfer to the eligible candidates by a percentage equal to 

the percentage obtained by dividing (1) the total amount to
-13-
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which all qualified candidates who nave naao application at 
the time of such determination to receive amounts front the

fund are entitled (less any amounts already transferred at 
such time to such candidates) into (2) the amount remaining 
in the fund at the time of that determination. If 
additional qualified candidates made application thereafter, 
the board shall make those further reductions in amounts 
transferable it considers necessary to carry out the 

purposes of this act. If, as a result of a reduction under 
this subsection in the amount available to a candidate, 
transfers have been made from the fund to the candidate's 
account in excess of the amount to which he is entitled, 
that candidate is liable for repayment to the fund of the 
excess under procedures the board may prescribe by 

regulation.
Section 9. Limitations on non-account financing. A 

candidate who does not receive transfers out of the account 
is entitled to receive contributions and utilize personal 

resources for his campaign, but shall be ineligible for 
public financing as provided in this act and in no event 

shall incur campaign expenditures in an amount greater than 
the amount he could have received from the campaign 
assistance account for the particular office in accordance 

with the succeeding section.
Section 10. Determination of amounts transferable.
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(!) Major party candidates for election to the office of 
governor, or lieutenant governor who qualify to receive 
public financing as herein provided shall receive one 
hundred thousand dollars ($100,000).

(2) A major party candidate for election to the office 

of secretary of state, who qualifies to receive public 

financing a3 herein provided shall receive seven thousand 

collars ($7,000) .
(3) A major party candidate for election to the office 

of auditor, who qualifies to receive public financing as 
herein proviced shall receive seven thousand dollars 

($7,000! .
(4) A major party candidate for election to the office 

of attorney general, who qualifies to receive public 
financing as herein provided shall receive thirty thousand 

dollars ($30,000).
(5) A candidate for election to the office of justice 

or chief justice of the supreme court, who qualifies to 
receive public financing as herein provided shall receive 
ten thousand dollars ($10,000).

(6) A major party candidate for election to the office 
of public service commissioner, who qualifies to receive 
public financing as herein provided shall receive ten 

thousand dollars ($10,000).
(7) A major party candidate for election to the office
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of superintendent of public instruction, who qualifies to 
receive public financing as herein provided shall receive 
twelve thousand dollars ($12,000).

(8) "Minor party" and "independent" candidates shall 
receive the sane amounts as major party candidates if they 
present a petition bearing signatures of registered voters 
equal to fifteen percent (15%) of the total vote cast for 
the office in the next preceding general election.

Section 11. Limitations on individual contributions.
(1) No candidate who receives campaign financing as 
provided in section 9 mays

(a) receive contributions from any person in 

connection with his general election campaign that, in the 
aggregate, exceed one hundred dollars ($100) .

(b) raise additional private funds from his personal 

resources or those of his immediate family for use in 
connection with his general election campaign that, in the 

aggregate, exceed one hundred dollars ($100).

(2) No person may make contributions to any candidate 
receiving assistance under this act. No person may make a 

contribution to a person not receiving assistance under this 
act that exceeds the limitation imposed by this section.

(3) No person may make a contribution to a candidate 

for election to office in the name of another person, and no 
person may solicit or accept such a contribution.
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(4) The limitations of this section shall apply to any 
contribution within the campaign expenditure period and any 
contribution made prior to such period which is used for 

campaign expenditures.
(5) Contributions permitted each person under this 

section may not be made under any pooling arrangement or any 
formal or informal arrangement for combining such 
contributions.

Section 12. Limitations on campaign expenditures. (1) 
Ko candidate who receives transfers from the fund in 
connection with any general election campaign may make 
campaign expenditures in connection with that campaign in 
excess of the sura of the amount transferable to his campaign 

under section 8.
(2) For purposes of this section and section 10, 

contributions and expenditures shall not be included in 
determining compliance with the limitations imposed if such 

amounts are expended as contributions within the meaning of 
section 3 (5)(e) and the independent activity is undertaken 
unilaterally by the contributor and not at the request or 

suggestion of the candidate, his agents or political 
committees nor in cooperation with them.

Section 13. Enforcement against violations. (1) The 

board may enjoin any person from engaging in any acts or 
practices which constitute or will constitute a violation of
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any provisions of this act or any regulation or order issued 
under it.

(2) Any person who believes a violation of this act 
has occurred may file a complaint with the board. If the 
board determines there is reason to believe such a violation 
has occurred, it shall expeditiously make an investigation.

(3) Whenever a complaint is filed by the board, or by 
or on behalf of a person claiming Lo be aggrieved, the board 

shall serve notice of the charge (including the specific 
nature of the alleged violation) on such person and shall 
make a prompt investigation. Complaints shall be in writing 
under oath or affirmation and shall contain such information 

and be in such form as the board requires. The board shall 
make a determination on reasonable cause and/ so far as 

practicable, not later than ten (10) days from the filing of 
the charge.

(4) Whenever in the judgment of the board there is 
reasonable cause to believe any person has engaged in or is 
about to engage in any acts or practices which constitute or 
will constitute a violation of any provision of this act or 

any regulation or order issued thereunder, the board shall 

hold a public hearing after giving due notice and an 
opportunity for a hearing by all parties, including the 
complainant and promptly issue its findings and an 
appropriate order.

-18-



LC 0094 LC 0094

1
2
3
4
5

6

7
8
9

10
11
12
13
14
15
16
17

18
19
20

21
22
23

24
25

(5) If the respondent named in the charge fails to 
cixiply with the findings and order of the board, the board 
shall bring a mandamus action against him. The person or 
persons aggrieved by the violation may intervene in a civil 
action brought by the board. If a complaint filed with the 
board pursuant to subsection (2) of this section is 
dismissed by the board, or if within ten (10) days from the 
filing of such charge, the board ha3 not held a public 
hearing on such charge, or if. within five (5) days from the 
date of issuance of an order pursuant to subsection (4) of 
this section the board has not filed an action under this 

section and the violation has not been corrected, the person 
aggrieved may bring a mandamus action against the respondent 
named in the complaint or against the board.

Section 14. Review of board determinations. (1) A

candidate for election to a statewide office who is 
aggrieved by:

(a) a determination of ineligibility under section 7 
to receive transfers frora the fund;

(b) the determination by the board of the amount of 

transfers to which he is eligible to receive; or
(c) any other determination, action, or failure to act 

by the board with respect to the candidate's participation 

in the operation of this act, may petition the board for a 
prompt hearing on its determination, action, or failure to
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act.
(2) The board shall order a hearing held on the 

record, with the opportunity to be heard and present 
evidence, • expeditiously and at a location reasonably 
convenient to the candidate.

(3) If, after the hearing on the petition, the board 
does not reverse or revise its determination, action or 
failure to act, and the petitioner remains aggrieved, he may 

appeal to the district court.
Section 15. Jurisdiction of the district courts. (1) 

Each state district court . has jurisdiction of actions 
brought under this act. Such action may be brought in the 
district court for the judicial district in which the 
unlawful action or practice is alleged to have been 

committed, or in the district court for the judicial 
district in which the candidate resides.

(2) Any action (or appeal therefrom) brought under 

this act shall be advanced on the docket of the court in 
which filed, and put ahead of all other actions (other than 
other actions brought under this act), whenever extent 

possible.
Section 16. Penalties. A violation of this act is 

punishable by a fine not to exceed one thousand dollars 

($1,000) or imprisonment not to exceed six (6) months or by 
both such fine and imprisonment.
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1 Section 17. Severability. If a part of this act is
2 invalid, all valid parts that are severable from the invalid
3 part remain in effect. If a part of this act is invalid in
4 one or more of its applications, toe part remains in effect
5 in all valid applications that are severable from the

6 invalid applications.
7 Section 13. Supercession of other acts. The
S limitations on contributions and expenditures contained in

9 this act supercede tne limitations imposed by any other
10 statute with regard to candidates for state office covered
11 by this act. with regard to any conflict between this act

12 and any other act as regards a campaign for state office
13 governed by this act, this act prevails.
14 Section 19. Sections 23-4901 through 23-4306, R.C.M.

15 1947, are repealed.
-End-
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