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CHAPTER I. PLEA BARGAINING: A DEFINITION 
AND A BRIEF JUDICIAL HISTORY

Plea bargaining refers to agreements made between 
prosecutors and defense attorneys in the disposition of 
criminal cases for various concessions from the prosecutor, 
such as; a lighter sentence, a dismissal of charges against 
a loved one who is an accomplice in fact and usually a 
codefendant in law, or the recommendation of a lenient 
sentence to the judge. When a defendant negotiates a 
guilty plea and pleads guilty he relinquishes numerous, 
fundamental constitutional rights, including the right to 
remain silent, the right to confront witnesses against him, 
the right to trial by jury, and the right to be proven
guilty by proof beyond a reasonable doubt.

A negotiated guilty plea abandons all defenses and 
jurisdictional objections. This means the defenses of 
unlawful arrest, invalid arrest, illegal extridition, illegal 
search and seizure, lack of Miranda warnings by police or 
prosecutor, interrogation without counsel, lack of intent, 
self-defense, double jeopardy, and venue objections are not 
available to the defendant if he seeks post-conviction 
relief. The nunc pro tunc defenses of insanity, intoxica
tion, and drug addiction are also waived by a negotiated 
guilty plea.
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Negotiated pleas now account for 
1

Plea bargaining, once an unpopular, rare practice has 
become an integral part of the criminal justice system in 
the past fifteen years
over ninety percent of criminal convictions each year.
Plea bargaining became an accredited alternative to the 
criminal trial 'through a series of guilty plea decisions by 
the United States Supreme Court.

One of the earliest decisions by the Supreme Court 
relating to guilty pleas was Moore v Michigan, 335 U.S. 155 
(1957). Moore, the defendant, had been charged with murder
and informed the District Court he did not desire counsel.
The District Court accepted the guilty plea without counsel. 
The Supreme Court reversed the conviction and held that the 
seventeen-year-old Black with only a seventh grade education 
had not intelligently waived his right to counsel as 
guaranteed by the due process clause of the Fourteenth
Amendment.

In McCarthy v United States, 394 U.S. 459 (1969), the 
Supreme Court was again concerned with the voluntary and 
intelligent nature of negotiated guilty pleas. The court 
held that in the context of Rule 11 of the Federal Rules of
Criminal Procedure the trial court must personally address
the defendant to determine if he understands the nature of
the charge and the consequences of his guilty plea, and to
satisfy the court that there is a factual basis for the plea
Concerning the "voluntariness" of the plea, the court stated

Moreover, because a guilty plea is an 
admission of all the elements of a 
formal criminal charge it cannot be
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truly voluntary unless the defendant 
possesses an understanding of the law 
in relation to the facts.”

The court also stated:
A defendant who enters such a plea 
simultaneously waives several 
constitutional rights, including 
his privilege against compulsory self
incrimination, his right to trial by 
jury, and his right to confront 
accusers.3

In Brady v United States, 397 U.S. at 243 and r. 5 (1970),
the Supreme Court approved of the institution of plea
bargaining. The Court stated:

We decline to hold, however, that a 
guilty plea is compelled and invalid 
under the Fifth Amendment whenever 
motivated by the defendant's desire to 
accept the certainty or probability of 
a lesser penalty rather than face a 
wider range of possibilities extending 
from acquittal to conviction and higher 
penalty authorized by law for the crime 
charged.-

The Court stressed two factors in Brady v United States in 
support of its position that plea bargaining is "inherent" 
in the criminal justice system. They maintained that plea 
bargaining brings about a "mutuality of advantage" to both
the defendant and the state. The second factor the Court
stressed was the benefit to the state resulting from plea
bargaining-- "the avoidance of a trial whereby scarce

6judicial and prosecutorial resources are conserved." The
court said it "could not hold that it is unconstitutional for
the state to extend a benefit to the defendant who in turn 

7extends a substantial benefit to the state." Essentially,
the Supreme Court was advising courts to foster judicial
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economy wherever possible as long as that practice does not 
violate the constitutional rights of the defendant.

In Santobello v New York, 404 U.S. 257 (1979), the
Supreme Court further recognized the validity and desirability
of plea bargaining. The opinion of the court was:

The disposition of criminal charges by 
agreement between the prosecutor and 
the accused sometimes called 'plea 
bargaining' an essential component of 
the administration of justice. Properly 
administered, it is to be encouraged.
If every criminal charge were subjected 
to a full scale trial, the State and 
Federal government would need to multiply 
by many times the number of judges and 
court facilities.8

Thus, plea bargaining became firmly entrenched in the legal 
system with the strong backing of the judiciary.

The Supreme Court later clarified the consequences of
entering a negotiated guilty plea in cases dealing with
post-conviction proceedings. In Tollett v Henderson, 411
U.S. 258 (1973), the defendant had pleaded guilty to first-
degree murder. During habeus corpus proceeding the defendant
asserted that the grand jury which had indicted him had been
selected in a discriminatory manner. The court held that:

After a criminal defendant pleads guilty 
on the advice of counsel he is not 
automatically entitled to a federal 
collateral relief on the proof that the 
indicting grand jury was unconstitu
tionally selected.9

However, the Court adopted the general rule that a guilty 
plea can be challenged by a collateral attack only by show
ing that such involuntary or unintelligent, as when the
defendant receives ineffective counsel.
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A vague definition of ineffective assistance of

counsel was given by the Supreme Court in McCann v
Richardson, 397 U,.S. 759 (1970). The court opinion read

Whether or not counsel has been
ineffective depends upon whether 
advice given by counsel is within 
the range of competence demanded of 
attorneys in criminal cases.10

Therefore, if the advice given by the defense attorney is 
in the "range of compentence” the plea is deemed "intelligent 
On this basis a guilty plea may be "intelligent" even if 
entered on an attorney's advice, which later proves to be
erroneous.

The case of Ogden v State, 215 N.W 2d 335 (1974), also 
deals with a collateral attack on a guilty plea as regards 
the defendant's representation by counsel. The court's 
opinion was that "the plea may not be invalidated if in all 
circumstances counsel's performance was within the range of 
normal competency."'1'"1'

Thus, as in Tollett and McCann, a defendant challenging
the effectiveness of counsel bears the burden of demon
strating his counsel's advice or the lack thereof was out
side the amphorous "range of normal competency."

Three things are apparent from the preceding cases. 
First, the bargained plea possesses the quality of almost 
complete finality. A defendant's only hope in a post
conviction proceeding is to prove his counsel was ineffective 
This is very difficult and rarely done. Secondly, numerous
constitutional rights are waived by a negotiated guilty plea.
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Thirdly, it is difficult to obtain post-conviction relief 
under any conditions after entering a negotiated guilty 
plea.

The opinion of the court in Sorenson v State, 188 N.W.
2d 622, (1972) sums up the finality of a guilty plea.

In a criminal case, if a plea of 
guilty is understandingly entered 
by a sane, adult defendant, no 
further trial than the proper 
pronouncement of a sentence is 
required. There is no issue to be 
tried, no need for a jury trial, nor 
for the waiver of a jury trial either 
orally or in writing, nor need for any 
guilty plea to be in writing... the 
plea concedes sufficiency of proof 
and therefore precludes any prosecu
torial showing of guilt beyond a 
reasonable doubt.12

The opinion of the court in the case of State v Lingford,
169 N.W 2d 617, summarizes the judiciary's position on 
retraction of guilty pleas on the grounds of ineffective
counsel:

Failure to obtain the speculated 
sentence is no ground for complaint.. .
Erroneous predictions as to sentence 
by defense counsel supplies no 
foundation for post-sentence plea 
retraction... To hold that the 
defendant here did not understand 
the possible penalties here...would 
be to assume the complete incompetence 
of trial counsel. A trial attorney is 
not a babysitter for a defendant. He 
is a counsellor, advocate, and adviser.
This is the sole justification for the 
tremendous cost to the public of court 
appointed counsel for indigent defendants 
in criminal trials.13

It is evident, given these excerpts from landmark cases 
dealing with plea bargaining, that the Supreme Court's
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acceptance and support of plea bargaining rests upon the 
belief that the right to counsel provides a safeguard of 
fairness in the plea bargaining process. The Court 
believes that the presence of the defense attorney insures 
that the guilty plea is truthful, based on consent, and 
entered with an awareness of the consequences of a guilty 
plea and of the defendant's rights. Underlying this belief
is the assumption that the defense attorney will invariably 
act in his client's best interests. This assumption is
natural and conforms to the advocate function defense
attorneys are supposed to perform, but it is the thesis of 
this paper that the assumptions and beliefs of the Supreme 
Court concerning defense attorneys and their "equalizer" 
function in the guilty-plea system are incorrect.

This paper will examine the pressures, temptations, 
and conflicts of interest that private defense attorneys 
and public defenders are subject to in the plea bargaining 
process. This examination will illustrate that not only 
does the presence of a defense attorney not always provide 
a safeguard of fairness, but that the defense attorney 
himself may too often be a cause of abuse in this process.



CHAPTER II. PLEA NEGOTIATIONS AND THE 
DEFENSE ATTORNEY

One of the primary sources for this thesis is "The 
Defense Attorney's Role in Plea Bargaining," an article 
written by Albert W. Alschuler and published in the Yale 
Law Journal. Alschuler is the leading authority on plea 
bargaining in the United States. He describes his article 
as "legal journalism," because it is not the result of an 
empirical study. The article is largely based upon personal,
off-the-record interviews and Alschuler's personal observa
tions of defense attorneys at work. He conducted the 
research for the article during the academic year 1967-68,
when he visited ten major urban jurisdictions-- Boston,
Chicago, Cleveland, Houston, Los Angeles, Manhattan,
Oakland, Philadelphia, Pittsburgh and San Francisco. In 
each city Alschuler spoke with prosecutors, defense 
attorneys, trial judges, and other criminal justice 
officials. His interviews did not follow any particular 
format, thus his study is not a scientific survey.

Alschuler's article could be criticized on the basis
that the evidence he cites is legally just hearsay, but one 
must keep in mind that the legal profession likes to shroud 
itself in mystery and keep the internal mechanisms of its 
system secret. Therefore, empirical studies on the internal,

8
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sometimes corrupt workings of the system are unlikely to
ever be published. Moreover, Alschuler feels his study
has utility because:

The hearsay tends to become credible 
when similar observations are reported 
by persons with different and opposing 
roles in the criminal justice system 
and by persons in independent juris
dictions across the nation.14

I will begin my analysis with the private attorney. 
Fundamental to an understanding of the role of a private 
defense attorney in plea bargaining is an understanding of 
the economics of criminal defense work. There are two ways 
to achieve financial success in criminal law. First, you 
can develop over a lengthy period of time the reputation of 
being an outstanding trail lawyer. If you follow this
course you will be able to attract the occasional case in 
which the wealthy get involved with criminal prosecution. 
Secondly, there are those who lack the time, ability, or 
energy for the first method. To these lawyers the key to 
financial success is to handle a large number of cases for
comparatively low fees, and the way to handle a large 
volume of cases is to plead them, not try them.

These two approaches can be successfully combined.
As Houston defense attorney Percy Foreman observed, the 
"optimum situation" for an "economically motivated" lawyer 
is to take one highly publicized case to trial per year and 
to plead the rest. He stated, "One never makes much money 
on the cases one tries, but they help to bring in the cases 
one can settle."45 Boston attorney, Monroe L. Inker,
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summarizes the point in a more blunt manner by stating, "A 
"I Aguilty plea is a quick buck."

Alschuler reports that every city has its share of
"pleaders" or "cop-out" lawyers who adopt the second method
of success and virtually never try a case. Stories about 
"pleaders" are common and the consensus among lawyers is 
they make a very good living.

Judge Harold Rothwax of New York City criminal court 
told a reporter:

Yesterday a lawyer came up to the
bench to plea bargain-- that is to
see what I would reduce the charge to 
if his client pleaded guilty. The 
lawyer had never set eyes on the 
client and he simply didn't know the 
law. Now that was a legal-aid lawyer.
Private lawyers are even worse. Many 
of them hang around the courts and pick 
up clients who are bewildered and 
desperate. These lawyers charge any
where from $100 to $500 a case, and 
they often take in $50,000-$60,000 a
year-- for doing next to nothing, and
doing it badly. I know some of them 
who practiced in criminal courts for 
thirty years and have never gone to 
trial. They don't even read the 
papers in the cases they handle.17

Alschuler was unable to find a consensus among lawyers 
across the nation on what percentage of the defense bar 
are "cop-out" lawyers. The assessments ranged from ten 
percent to fifty percent.Boston's Assistant State 
Attorney General, Donald Kahn, stated, "Half of the regular 
defense bar are guys who plead out constantly.Houston's 
Percy Foreman estimated that "at least half of all defense 
attorneys never take a case intending to prepare for trail."
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Defendants represented by "pleaders" are victims of 

ineffective counsel. "Pleaders" offer misleading advice on 
pleading guilty, employ illegal means to obtain clients, and 
in the worst cases engage in fraudulent deceptions of their 
clients during the plea bargaining session. Furthermore, a 
"pleader" probably secures a less satisfactory plea agreement 
than other lawyers could, because a prosecutor has no reason 
to offer concessions if he knows a guilty plea will be 
entered anyway. An attorney's willingness to go to trail, 
his ability as a trial lawyer, and his willingness to appeal 
unfavorable verdicts have a significant influence on the 
prosecutor's concessions.

"Pleaders" obtain clients in three ways, all of which
are unethical and perhaps prosecutable. A "pleader" may 
establish a "business relationship" with a bondsman. The
bondsman has direct contact with defendants immediately
after their release when they need a lawyer. So the bonds
man brings the lawyer and defendant together for a share of 
the lawyer's fee. A Los Angeles lawyer estimated that 
seventy-five percent of all defense attorneys maintain a 
"business relationship" with one or more bondsmen, and other

O1attorneys interviewed confirmed that this is common practice.
A "pleader" may also employ "runners" who work jails 

and police stations for them. "Runners" may be public 
officials or jail trustees who supervise other prisoners.

The third method used by "pleaders" is loitering in the
courthouse soliciting clients themselves. These lawyers
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are typically flamboyant and cultivate an image of knowing 
the right people and being willing to collaborate with 
clients in devious ways. They obtain clients because 
this image appeals to cynical, corrupt people, the people who 
are most likely to become defendants in criminal trials.
The choice of a defendant represented by a "pleader" to 
plead guilty is probably neither informed nor voluntary.
This is perhaps the "pleader's" most serious "crime" against 
the criminal justice system and the most serious breach of 
professional ethics. A "pleader's" client may be subjected
to anything from emotional cajolery and misadvice to fraud 
in order to induce his consent to a guilty plea. A lawyer 
engaging in emotional cajolery and misadvice would typically 
put stress on an honest account of the facts and the
confidentiality of the attorney-client relationship, there
by gaining his client's confidence. At the next interview 
he would report that the prosecutor has an unbeatable case 
and the only hope is to plea bargain. The lawyer will 
extol the special bargain he has got via his connections and 
contrast the bargain with the severe punishment that would 
result from a trial. This exaggeration of the likely sentence 
following a trial, and of a lawyer's friendship with the 
prosecutor or judge, and the unusualness of such a deal is 
referred to as "puffing" in legal circles.

Attorneys may even go beyond "puffing" and actually lie 
about the terms of the plea bargain reached with the 
prosecutor. A Chicago prosecutor reported:
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It is common to see a defense attorney 
argue for probation in the courtroom 
after he and the trial judge have 
agreed in the judge's chambers to a 
guilty plea and a prison term.22

He explained that:
No one ever objects to the defense 
attorney's efforts to put on a show 
for his client, although the attorney 
has plainly informed his client that 
the bargain he obtained left open an 
option that it had, in fact, closed.

In private contract law when two parties agree to 
materially different contracts because of the fraud of an 
agent, there is no binding agreement between them. But when 
a defendant and a prosecutor agree to materially different 
plea agreements, because of a defense attorney's misrepre
sentation, most courts have refused to hold the resulting 
guilty plea invalid.

Another very profitable form of defense attorney fraud 
is the representation that "the fix is in." In this case
a lawyer tells his client that he can get a satisfactory
plea agreement, but that it will cost an extra five hundred 
dollars to pay off the judge or prosecutor. The lawyer may 
keep the money himself or there may in fact be an arrange
ment with the prosecutor and/or the judge. A Los Angeles 
prosecutor, J.W. Miner, reported that he knew of a "cop- 
out" lawyer whose regular practice was to emerge from the 
judge's chambers with his arm around the prosecutor's 
shoulders. The "cop-out" lawyer would have a brief conversa 
tion with the prosecutor about meeting for lunch some day,
but he would relate the conversation to his client as, "I
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got the deal, but you'd better come up with an extra
thousand dollars for the judge and three hundred for the

+ ,,24prosecutor.
It is clear from the preceding accounts that the guilty- 

plea system provides extraordinary opportunities for 
dishonest lawyers. It permits a rapid turnover of paying 
cases, relies heavily on personal relationships, and allows 
the lawyer to provide his most important function in an 
informal bargaining session behind closed doors. His 
performance is not subject to review by the client or any
one else. Dishonesty will occur in any system, but if all 
cases went to trial there would be less opportunity for 
abuse. Lawyers could still operate with a minimum of 
effort, but in a trial process the established forms and 
procedures and the visibility of the attorney's performance 
would force the "minimum" to be of a higher quality.

So far I have concentrated on the dishonest defense
attorney's abuses of the plea negotiation process, but now 
I will illustrate how even the honest, conscientious lawyer 
is tempted and pressured by the process. Again, an under
standing of the economics of criminal law work is essential. 
Financial pressures arise, because, for obvious reasons, 
defense attorneys attempt to collect their fees in advance. 
The two standard methods of billing are (1) setting fees in 
stages and (2) setting a single fee. In the first case the 
attorney sets a fee at the initial interview covering only 
the preliminary hearing and the period before the trial. Few
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attorneys bill this way because they do not like to go 
through the bill collection process twice. This method is 
also impractical because trial judges often refuse to allow 
an attorney to withdraw once his appearance is made, and 
therefore a lawyer may be forced to try a case that he has 
not been paid for. An ethical reason for not using this 
billing method is that there could be a temptation to take 
the case to trial because more money is involved in a trial
under this method.

Under the latter method of billing the attorney sets a
single fee covering services through a trial before he knows 
whether the case will be settled by a guilty plea or a 
trial. Sixty-eight percent of defense attorneys bill this

ORway. The temptation under this method is to dump a case as 
soon as possible once the lawyer collects his fee.

Some attorneys assert that they can sense whether a 
case will go to trial and will set a lower single fee if 
they do not feel it will go to trial. Others use a set fee, 
as if every case would be tried. These attorneys justify 
the windfall they incur when a case is settled by a guilty 
plea by claiming that if they had taken the case to trial 
the defendant would have received a stiffer sentence, and 
they cannot justify charging more for a trial when the result
will be a stiffer sentence.

A problem arises in the case of an attorney charging a 
lower set fee for a case he feels will be pleaded. The low
fee may become a self-fulfilling prophecy. Attorneys, as
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well as other people, have a tendency to provide only
services they are compensated for. This leads to the point 
that the defendant with limited funds may have trouble finding 
a private attorney to take his case to trial. In a survey 
of defense attorneys conducted by Alschuler, over fifty 
percent felt a thousand dollars or more was necessary to 
make even the simplest trial profitable.^ gut a gUffty 

plea would be profitable at a fraction of the cost of what 
would be profitable for a trial. Thus, a defendant may find 
he can afford a guilty plea, but he cannot afford a trial.

Alschuler observed a plea negotiation session in a 
Chicago trial judge's chambers in which the defense attorney's 
representation of his client consisted of, "I haven't been 
paid in this case, so I'm agreeable to whatever you want to 
do," ' Alschuler reported that neither the prosecutor nor 
the judge seemed disturbed by this blatant display of
professional irresponsibility.

Non-economic considerations may also influence an
honest defense attorney to recommend plea agreements not in 
a client's best interests. A bargained guilty plea 
represents safety and security to a defense attorney who 
lacks confidence, is unsure of the informal workings of the 
system, or takes his responsibility for his defendant's 
liberty seriously. The decision to take a case to trial is 
a decision "to go for broke" and not an easy choice for a
cautious attorney.

Plea bargaining rests on the fact that defendants
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convicted at trial usually receive more severe sentences 
than defendants convicted by bargained guilty pleas. When 
an attorney who was offered a plea agreement takes a case to 
trial and loses, it is obvious in retrospect that he made the 
wrong decision. The attorney is faced with the fact that his 
decision cost his client several years of his life.

In contrast, the decision to plea bargain can never be 
proven wrong. Whatever the bargain, the attorney can
always tell himself that his client would be worse off if 
he had gone to trial. Thus, the high visibility of a "wrong" 
decision to go to trail may induce plea bargaining.

Given the preceding evidence it is apparent that the
economic considerations of private defense attorneys may
invariably lead to guilty pleas. It is also apparent that 
too many attorneys make their choice between plea bargaining
and a trial on the basis of economic considerations
irrespective of the defendant’s best interests.

Public defenders operate under different economic 
conditions. They receive salaries, which means their 
incomes are not dependent upon the amount of time devoted 
to individual cases or the method by which their cases are 
resolved. This might lead one to conclude that public 
defenders would enter fewer guilty pleas, but in fact, 
public defenders enter as many guilty pleas as private 
attorneys. In some jurisdictions they enter more. The 
reason for this is that public defenders are not in a better 
position than private attorneys. They are just in a different
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position in the system. The public defender's position gives 
him advantages and disadvantages (as compared to the private 
attorney) in the plea negotiation process and confronts him 
with different problems and pressures. In other words, the 
plea bargaining system also creates opportunities for 
injustice and abuse in the public defender's case.

Abuse and injustice through the use of the plea 
negotiations between a public defender and a prosecutor 
originate in the close personal relationships that public 
defenders and prosecutors often have. The most frequent 
criticism of public defenders is that they "sell out” some
clients for the benefit of others. Alschuler made the
following comment on these relationships and "sell outs:"

A defender assigned to a particular 
courtroom may well see more of the 
prosecutor assigned to that courtroom 
that he does his wife. When adversaries 
in the criminal justice system become 
too close, they may choose to help each 
other at the expense of the persons and 
interests that they have been hired to 
serve.28

In the most base form, "selling out" a client means express 
bargaining in which a defender agrees to a guilty plea or a 
severe sentence for one client in exchange for dismissal of 
charges or a lenient sentence on another client. This type 
of "sell out" also occurs between private attorneys and 
prosecutors, especially when an attorney is representing two 
or more defendants allegedly involved in a single criminal
transaction.

Boston attorney, J.S. Oteri, described the preceding
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situation from a private attorney's viewpoint:

In this situation the D.A. always 
singles out whom he believes to be 
the ringleader. The D.A. doesn't 
care what he gives the other 
defendants so long as he gets a tough 
sentence for this one. A lawyer who 
represents multiple defendants is 
thus under strong temptation to sacri
fice one of his clients for the benefit 
of the group.29

A Chicago attorney provided an example of a variation 
on the "sell out" arrangement. In this case, the prosecutor's 
goal was not to secure a severe sentence for one especially 
culpable defendant, but simply to maximize convictions. The
attorney's case involved two brothers involved in a purse 
snatching. One had a long criminal record and overwhelming 
evidence against him; the other had no criminal record and
the attorney maintained this defendant was innocent. The
presecutor pressured the attorney to plead both defendants.
The attorney stated:

He (the prosecutor) offered the guilty 
brother an incredible deal, but it was 
available only if both defendants copped 
out. I refused to go along and finally 
won an acquittal for the innocent 
defendant.3°

The practice of "selling out" clients has not gone 
unnoticed by the courts. The appellate courts have formally
sanctioned the practice. The leading case on the subject is 
Kent v U.S. in which the defendant had allegedly pleaded 
guilty in exchange for a promise not to charge his fiancee 
as an accessory. Judge Bailey Adlrich, of the U.S. Court of 
Appeals (First Circuit), wrote the opinion:
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We are not prepared to say that it 
can be coercion to inform a defendant 
that someone close to him who is 
guilty of crime will be brought to 
book if he does not plead. If a 
defendant elects to sacrifice himself 
for such motives, that is his choice...
Petitioner must show that he was 
subjected to threats or promises of 
illegal action.31

I have a number of problems with the issue of "selling 
out" clients and the court's opinion of this. First, at a 
minimum if the court is going to invest "selling out" with 
the sanctity of a contract, it should be sure that the 
choice is actually exercised by the client himself and not
by an attorney seeking advantages for other clients. The 
court's opinion is a clear example of the court's idealistic 
view of defense attorneys, which preceding sections of this
thesis have shown to be unwarranted. Attorneys do not 
always act in their client's best interest; having an
attorney can not be assumed to insure an informed, voluntary
plea.

Furthermore, I can not see any justice in a system under 
which one guilty defendant takes the punishment for other 
guilty defendants. If the defendant's fiancee was guilty, 
she should have been punished, too. It is an injustice to
all convicted criminals and society if she is not punished. 
Plea bargaining in terms of the "selling out" process appears 
to encourage an arbitrary justice under which decisions about 
who will be convicted are determined by the subjective judg
ments of defenders.

This type of subjective judgment by defenders also occurs
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on a more subtle, psychological level through the defender's 
favoritism for certain clients. Subjective evaluations of 
clients leads to some clients receiving better representa
tion than others. For example, the defender may "feel" one 
of his clients is innocent and use what influence he has with
the prosecutor to get the charges dismissed. The basic 
governing principle in most negotiations of this type is the 
implicit trade-out. In other words, it is implicitly agreed 
(though not expressly stated) that the defender now owes the 
prosecutor a favor, which will consist of delivering a number 
of guilty pleas to him. These agreements are to the advantage 
of the few defendants the defender has a "feeling" for, but 
only because the defender did not make the same effort for
the rest of his clients.

Relationships of mutual trust which facilitate favor 
granting are common between public defenders and prosecutors. 
This was confirmed by Chief Justice Earl Warren, who
recalled his relationship as District Attorney in 1927
with Public Defender, Willard Shea of Almeda County,
California. Warren stated:

When Shea was appointed he came over 
to my office to become better acquainted.
I said to him, 'Mr. Shea, you and I are 
going to be sitting on opposite sides of 
the table for a long time, I hope, and we 
are going to have different viewpoints 
on cases that come up. But I want to 
assure you that I do not want to convict 
any innocent man. And I am going to give 
you credit for not wanting to have any 
jail deliveries either. There ought to 
be a modus vivendi for us so that we can 
both do our duty and at the same time, 
be considerate of each other and each 
other's duties...' So we made the
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agreement that if at any time he 
believed in his heart that he was 
representing an innocent man, he 
could come to me, tell me so, and I 
would show him everything we had in 
the case. And if after seeing the 
complete file, he still adhered to 
his belief that he had an innocent 
man, I would go with him to the judge 
and tell the judge that his, the 
public defender's belief alone, 
constituted reasonable doubt in my 
mind as to the guilt of the man, and 
I would move to dismiss the case in 
the interests of justice.32

Warren reported that he went to the judge for Shea five or 
six times a year and the judge always complied with his 
requests. The relationship between Warren and Shea seems 
human, compassionate and decent, but that does not change 
the fact that it departs from the classic ideal of 
professional representation in criminal cases. Warren and 
Shea's relationship seems to be based on a desire to serve 
justice; but similar personal relationships could influence 
the administration of justice in many different contents, some
of which may not be desirable.

Alschuler interviewed some lawyers who did not make
their decisions as to the innocence of a client with a
scrupulous emphasis on serving justice. One legal-aid 
lawyer reported that if he thought his client was a "good 
guy" he did his best for him in court. If he did not think 
his client was a "good guy" he motioned behind his client's

QQback to the District attorney to raise his bail.
A Texas lawyer who was interviewed used economic

criteria to make his evaluation of a client. He is quoted
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as saying:
You naturally use what influence you 
have for the client who pays you well.
If the D.A. owes you a favor you don't 
waste it on a court-appointed case.
You've got to convert your connections 
into money. Maybe you shouldn't but 
you will.... Say Jose Gonzales is 
charged with assault and I'm appointed 
to defend him. Well, the D.A. might 
owe me a favor. But I'm not going to 
use that favor to get Jose off. Because 
Roberto Sosa is paying me a substantial 
fee to defend him against a charge of 
D.W.I. (Driving While Intoxicated).
Now which do you think I'm going to try 
to get dismissed? If I spent my 
influences on Jose, and then tried to 
get a favor done for Roberto, the D.A. 
would tell me, 'Uh-uh, now you owe me 
one.'

Unfortunately, the Texan lawyer is not unique. In
Walker v Caldwell, 476 F 2d 213 (1973), a defense attorney
testified on the stand that he followed "a substantially
different practice when representing fee clients rather 

35than appointed clients." However, Alschuler also found 
defenders and District Attorneys whose relationships were
similar to Warren and Shea's relationship. For example, 
Boston's public defender, Edgar A. Rimbold, made this
comment:

We have been dealing with prosecutors 
for a long time and they know we are 
not going to ask them to do something 
they should not do. Moreover, we have 
a reputation for being able to evaluate 
a case. They trust us. 2®

Jerome Kidder, Assistant District Attorney in charge
of the Supreme Court Bureau in Manhattan, stated:

We are inclined to be considerate 
of legal-aid lawyers. We have
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confidence in them...we recognize 
that they have no axe to grind and 
that they are usually trying to do 
the fair thing.37

It would be unrealistic to expect an attorney's 
representation to be completely unaffected by his personal 
evaluation of a client. Judging clients is human, and no 
criminal justice system will ever be perfectly objective
and fair. But the fact that an ethical principle can never 
be fully realized does not make it less valuable. Similarly, 
although an attorney will always make subjective judgments 
about his clients, this does not change the fact that when 
he does so he is clearly breaching his professional ethics.

The ABA Code of Professional Responsibility states that
in a trial it is clearly improper for an attorney to
express his personal belief in the defendant's guilt or 
innocence. The attorney is expected to confine himself to
the evidence and act as an advocate, not a judge. The same 
standards should apply to plea bargaining, but in fact there 
are no rules for plea bargaining. The major reason for the 
lack of rules appears to be the casual, informal nature of 
plea bargaining, which undermines efforts to enforce the
traditional limitations of an advocate's role.

Ideally, a defense attorney should not require 
specific guidelines regarding his advocate role because it 
follows from constitutional ideals that every criminal 
defendant, no matter how unattractive and guilty, is 
entitled to the services of a knowledgeable attorney who 
is unreservedly on his side. The ABA Code of Professional
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Responsibility also states that "a lawyer shall not
intentionally fail to seek the lawful objectives of his 
client through reasonably available means."38 Implicit in 

this statement is the judgment that it is not the lawyer's
function to evaluate his clients and then work more
vigorously for some than others. Every client is entitled 
to wholehearted advocacy and unreserved loyalty. When a
lawyer seeks special favors for a particular client on the 
basis of his personal evaluation, he is usurping the role 
of the judge.

The personal evaluation of clients also seriously
breaches the confidentiality of the attorney-client
relationship. The attorney asks the client to be honest 
and he promises (the promise is implied, whether or not
it is made expressly) that the client's disclosures will
not harm his interests. But if the attorney reserves the
power to judge the merits of each case and vary his
representation accordingly, he has lied to the client.

The "selling out" of clients, expressly to a prosecutor
or just in the mind of the defender is the most common 
abuse committed by defenders in the plea negotiation 
process. But the defenders themselves are also subject to 
pressure under the system. They are subject to judicial 
pressure. Judges may subject defenders to severe pressure 
in order to force them to plead cases and thus expedite 
justice. A judge will often suggest that a certain plea is
fair and if the defender accepts the deal the case is over.
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If a defender resists such suggestions, he is often
subjected to verbal abuse from the bench. Defenders inter
viewed by Alschuler reported the following judicial comments 
resulted from refusing to plead a client: "You're acting 
like a private lawyer;" "Haven't you got any client 
control?" "You're a quasi-public agency, you should be 
interested in justice;" and "You guys believe in your

QQclients too much."
Most defenders deny yielding to verbal abuse and 

asserted that it did not affect their representation. How
ever, they also conceded that going along with the judge 
encourages an "atmosphere of reciprocity." Even if the 
defenders do stand firm in the face of verbal abuse, they 
may not withstand the stronger mechanisms of persuasion or 
compulsion a judge can evoke.

A description of the Texas public defender system and
the comments of a Judge Matthews illustrate the extent of
judicial power. The Texas system was created by a special
state statute which gives each Felony-Court judge the power
to appoint the public defender in his court, define the
duties and responsibilities of the defender, and to remove
the defender at will. Judge Matthews, who worked under this
system, made the following comments to a Texas law student:

I have a game plan on these things.
When I hired my defender, I called 
him in and set down some little 
propositions he should follow...
For example, I made it clear that 
I didn't want him arguing with these 
people if they wanted to plead guilty.
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The Texas system is extreme, but it is common for 
courts or groups of judges to control both the funding of 
the defender's office and the hiring and dismissal of 
defenders. In Colorado the State Supreme Court selects the
public defender and determines his salary and his deputies' 
salaries. In Chicago the Circuit Court's Committee on 
Help effectively selects the public defender and his
assistants. The judiciary was given control over the public
defender system to eliminate political control of the system. 
The judiciary was thought to be more impartial and sympathetic 
to the need for vigorous representation of indigent
defendants than the electorate, executive, or legislature. 
However, the reliance on the judiciary ignores the reality 
of the guilty-plea process wherein judges regard the guilty 
plea as the key to effective caseload management. As long 
as judges view the guilty plea as such they may have a 
stronger interest in penalizing aggressive defense than law
and order politicians.

Even if all defenders' offices were independent in 
theory from the judiciary, in practice a judge could still 
control defenders through his power over the fate of the 
defender's clients. A public defender must consider that 
irritating the judge could result in informal reprisals 
beyond the case at hand to other defendants' cases. Also, 
a judge could complain to the Chief Defender about an 
aggressive defender and the Chief Defender may then be 
forced to conclude that the defender was too abrasive to
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provide effective representation.

Judge Abraham L. Freedman of the U.S. Court of Appeals
for the Third Circuit summarized the situation a public 
defender is faced with in the opinion of McCoy v Rundle,
419 F 2d 118:

One whose eye must envisage many 
other untried cases as he seeks to 
bank the fires of a judge's indigna
tion is not likely to be able to 
stand up fully for the rights of a 
single client, whatever they may be 
and wherever they may lead him. The 
desire to appease an indignant trial 
judge who has already inflicted what 
seems excessively harsh sentences is 
magnified where an institutional law 
office represents many other defendants 
and is under pressure to subordinate 
the individual rights of one to the 
larger good of all.41

The criminal defendants themselves are well aware of the
workings of the system and the pressures placed upon their 
attorneys. It is not hard to see why an indigent defendant
would lack confidence in his defender if he knows his
defender is selected or controlled by the same authority
that controls the proceedings which may deprive him of his
liberty. Criminal defendants are aware of the fact that a
defender is often virtually the employee of the judge. This
is apparent in the statement by a sixteen-year-old
defendant, "I would never take one of those public
defenders... They sit down with the judge and they got this
piece of paper and they talk it over and they decide what 

4 2this nigger's gonna get."
The inmates of Tomb City Prison in New York sent a
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grievance to the mayor's office which read:

In most instances we find that the 
Legal Aid Society aids and abets the 
incursions and abuses of our rights in 
the courtroom. It is the order of the 
day for the assigned legal aid, on the 
first meeting of the client to open 
the conversation by saying, 'I suggest 
you take a guilty plea'... We feel that 
under the present system of the courts 
that we can not receive any justice and 
can only suffer threat, coercion and 
intimidation disguised as law and 
justice.43

Defenders do have a recourse against judges who pressure
them and sentence their clients severely, but it is as
ethically offensive as the judicial abuses of power that 
induce it. Furthermore, the real victims of this retalia
tion are the defendants, who are again used as pawns in the 
power games of the system.

The national average annual caseload of a defender for 
felonies is one hundred and seventy-three and for mis
demeanors, four hundred and eighty-three.^4 jn 1970, the 

average annual caseload in New York per defender was nine 
hundred and twenty-two and in Philadelphia, defenders
handle six hundred to eight hundred cases per year (often 
forty to fifty cases a day).^5 Incidentally, most 

attorneys felt that a defender could effectively represent 
no more than one hundred felonies or two hundred and twenty-
five misdemeanors per year. The point is that these enormous 
caseloads are both a defender's greatest disadvantage and 
advantage. The caseload often grinds a defender into a 
bureaucratic routine of pleading cases, but it can also be
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used as a powerful bargaining tool. It is a bargaining tool 
because a large, organized, urban defender office could 
effectively paralyze the criminal justice system by
refusing to plead any clients.

Public defender offices in urban centers use several
devices to influence judges on this basis. The most
spectacular device is the "general strike," which is rarely 
used. Under a "general strike," the defenders insist on a 
trial for every client. A more frequently employed device 
is a "strike on the craft union principle." For example, if 
a judge was imposing particularly harsh sentences on purse 
snatchers, the defender office would respond by taking every 
purse-snatcher case to trial until the judge abandoned his 
policy. One should note that this is not to the advantage 
of those purse-snatchers who go to trial, because they are 
going to receive even harsher sentences than before. A 
defender office which uses this tactic is seeking the 
greatest good for the greatest number and sacrificing 
today's client for future clients.

The Los Angeles defender's office admitted to using 
this tactic when they felt that judges were being too harsh 
on prostitutes. They took every prostitution case to trial 
for two weeks and after two weeks the court revised its
sentencing policy.

A third tactic used is the "industrial union strike," 
in which all defendants who come before a particular judge
insist upon a trial. Philadelphia defender Bernard Segal
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explained how this tactic works:

Back in my day in the public 
defender's office as soon as a 
judge reached an unsatisfactory 
result or imposed an unjustified 
sentence we said, 'That's it! Jury 
trial on the whole list ! ' If a judge 
asked why, we'd bluntly tell him,
'Because you gave the last guy ten 
years.'46

Segal reported that this induced the judge to quickly change 
his sentencing philosophy.

It should be noted that under all of these tactics what
was best for the individual client was never considered.
The client is never consulted about the plea decision and 
is at the mercy of the defender and the system. The lack 
of ethics and regard for professional responsibility is 
appalling, not to mention that it is very disillusioning 
to realize that the judicial policies of the American 
criminal justice system are determined by such unethical
mechanisms.



CHAPTER III. THE SOCIAL BENEFITS AND COSTS 
OF PLEA BARGAINING

The material in the preceding chapter focused on one
major criticism of the guilty-plea system-- specific
abuses of the system by defense attorneys. In this 
chapter I will analyze and summarize the broader social 
benefits and costs of plea bargaining.

The most important benefit of plea bargaining is the 
savings in judicial and prosecutorial resources. Plea 
bargaining allegedly decreases the number of trials in a 
system that is already overburdened. In 1974 in the
United States District Court for the Eastern District of
New York the median period elapsing between the initial 
filing and final disposition of a case was twelve and one- 
tenth months. Advocates of plea bargaining maintain that 
without plea bargaining this figure would increase to an 
intolerable level. They base their prediction on the 
premise that if plea bargaining were eliminated, a defendant 
would have everything to gain and nothing to lose by going 
to trial, assuming sentencing practices are the same 
whether one goes to trial or pleads guilty. This argument 
is convincing with regard to indigent defendants who can 
obtain a trial at state expense. It is less convincing with 
regard to defendants who would have to pay for defense or

32
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risk losing their job by going to trial. There is no 
conclusive proof that the abolition of plea bargaining 
would dramatically increase the number of trials. To the 
contrary, numerous (but again inconclusive due to the small 
rural nature of the areas) experiments have been conducted 
in counties across the United States, which indicate that 
the abolition of plea bargaining does not dramatically
increase the number of trials.

The advocates of plea bargaining also argue that plea 
bargaining enables prosecutors to obtain cooperation from 
informers and accomplices who would otherwise be unavailable 
In other words, an accomplice charged with the same or 
similar offense as the principle defendant in a case is
offered a chance to plead guilty to a lesser offense in
exchange for testimony needed by the prosecutor. I have 
some ethical problems with this argument. First, I feel 
that if one is equally guilty of a crime (as an accomplice 
is), that person should receive the same punishment as 
the principle defendant. Furthermore, there are serious 
problems with the credibility of an accomplice's testimony 
that is induced by promises of less severe punishment.

A third argument in favor of plea bargaining empha
sizes that plea bargaining relieves the prosecutor and the
defendant of inevitable risks and uncertainties of a trial. 
The defendant does not take the risk of being convicted of 
a greater offense and the prosecutor is assured a conviction.

One rebuttal to this argument is based on the fact that,
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due to the widespread practice of plea bargaining, police 
officials and prosecutors have begun routinely overcharging 
defendants. They overcharge anticipating the plea bargain
ing process in order to give themselves bargaining leverage. 
Critics of plea bargaining assert that if the initial 
charges reflected the realistic outcome of a case, the 
defendant could plead guilty almost immediately without 
going through the plea bargaining process. It should be 
noted that critics of plea bargaining are not opposed to 
all guilty pleas, but to those resulting from bargaining.

Defense attorneys advocate plea bargaining because 
they receive one of its main benefits, as the preceding 
chapter has illustrated. Plea bargaining makes clients 
easier to work with and it is very profitable because of 
the low overhead costs associated with pleading a client 
guilty. Plea bargaining offers direct results which enable 
attorneys to justify their fees and build a reputation for 
getting "good deals" for their clients.

There are social costs regarding plea bargaining that 
must be considered. The most serious, though hopefully 
rare instance is the possibility of convicting an innocent 
individual. If an individual charged with first-degree 
murder is offered a choice of a trial and possible life 
sentence or a plea of guilty to a reduced charge of voluntary 
manslaughter in the presence of a large amount of circum
stantial evidence, even an innocent person may find the 
offer hard to resist. This applies especially to cases in
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which the defendant can not be sure of his guilt or
innocence.

Such cases arise if a debatable value is the deter
mining factor in a case.

When the defendant's guilt depends 
upon a value judgment concerning 
premeditation, intent, or the reason
ableness of an action, his guilt or at 
least the degree of his guilt is often 
debatable... if a defendant finds these 
subjective elements against himself he 
has waived the opportunity of a jury or 
judge giving such elements more favor
able treatment, which may have resulted 
in an acquittal.47

The National Advisory Commission on Criminal Justice
Standards and Goals explained why an innocent person may
plead guilty in a different way:

Underlying plea negotiations is the
understanding-- or threat that if the
defendant goes to trial and is con
victed he will be dealt with more 
harshly than would be the case had he 
pleaded guilty. An innocent defendant 
might be persuaded that the harsher 
sentence he must face if he is unable 
to prove his innocence at trial means 
that it is to his best interests to 
plead guilty despite his innocence.
If these persons have a realistic 
chance of being acquitted at trial, a 
plea negotiation system that
encourages them to forfeit their 
right to a trial endangers their right 
to an accurate and fair determination 
of guilt or innocence.48

Another closely related cost is the harm done to the 
defendant who exercises his constitutional right to a trial
Defendants who exercise their right to a trial suffer a 
substantially more severe sentence than those who plead 
guilty. The effect of plea bargaining is a denial of
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leniency to those who exercise their rights and a grant of 
leniency to those who waive their rights. Again the critics 
of plea bargaining argue that if a defendant deserves 
leniency the prosecutor should initially file the reduced 
charge and still permit the defendant to exercise his
constitutional rights.

A third social cost of plea bargaining is the contempt 
it generates among inmates for the criminal justice system. 
This contempt actually enacts a social cost in two ways. 
First, the rehabilitative process is hindered if an inmate 
believes that he was pressured into pleading guilty.
Secondly, inmates who believe their guilty pleas were 
involuntary and unintelligent may pursue post-conviction
relief.

Inmate contempt for the criminal justice system is
evident in two studies. A 1972 survey of law enforcement
officials in four states, California, Michigan, New Jersey,
and Texas, revealed that:

Sixty-one percent of the respondents 
agreed that it was probable or some
what probable that most defense 
attorneys engage in plea bargaining 
primarily to expedite the movement 
of cases... Thirty-eight percent 
agreed that it was probable or some
what probable that most defense 
attorneys in plea negotiations 
pressure clients into entering a 
plea that the client feels is 
unsatisfactory.49

The respondents of this survey included over three thousand 
four hundred police officers, prosecutors, defense attorneys, 
judges, probation officers, correctional officers and parole
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officers.

A 1972 survey by the New York Special Commission on 
Attica summarizes the rehabilitation problem caused by
plea bargaining. Their conclusion reads as follows:

What makes inmates most cynical about 
their preprison experience is the 
plea bargaining system... Even though 
an inmate may receive the benefit of a 
shorter sentence, the plea bargaining 
system is characterized by deception 
and hypocrisy which divorce the inmate 
from the reality of his crime... The 
Hughes Committee (the Joint Legisla
tive Committee on Crime) made a study 
of prisoner attitudes towards plea 
bargaining ... and found that almost 
ninety percent of the inmates surveyed 
had been solicited to enter a plea 
bargain. Most were bitter, believing 
that they did not receive effective 
legal representation or that the judge 
did not keep the state's promise of a 
sentence which had induced them to 
enter guilty pleas. As the Hughes 
Committee observed, the large segment 
of the prison population who believe 
they have been 'victimized' by the 
courts or bar 'are not likely to accept 
the efforts of another institution of 
society, the correctional system, in 
redirecting their attitudes.' The 
Hughes Committee warned that no program 
of rehabilitation can be effective on a 
prisoner who is convinced in his own 
mind that he is in prison because he is 
the victim of a mindless, undirected, 
and corrupt system of justice.50

A fourth criticism in terms of the social costs of plea 
bargaining is that it degrades the integrity of conviction 
records. Under the present guilty plea system it is 
conceivable that an individual could succeed in getting 
several felonies at different points in his life plea
bargained to misdemeanors. So that an individual who
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should have been subjected to twenty-five years as a
habitual criminal is instead given only a five-year suspended 
sentence based on the commission of his "first felony."
This possibility has three adverse effects on the criminal 
justice system: (1) it fosters a lack of confidence in the 
system by the general public; (2) it diminishes the general 
deterrent effect which the system needs to possess in order 
to dissuade would-be criminals from entering the criminal 
arena; and (3) it decreases the specific deterrent effect 
on criminals who are allowed to take advantage of such a 
process and subjects the public to further criminal acts 
committed by these individuals.

A fifth cost of plea bargaining is related to the 
premium it places on the experience of the defendant with 
the system. The younger, less experienced, perhaps more 
deserving defendant, may reap smaller benefits from the 
guilty-plea system than the "hardened" criminal. The 
experienced criminal will more effectively manipulate the 
bargaining to his advantage. The cost to society is a 
decrease in society's protection from habitual criminals 
and the contempt for the system by the criminals and the 
general public.

Plea bargaining is advocated because it allegedly 
increases the efficiency of case disposition. But because 
it occurs simultaneously with the processing of the case 
through the formal steps of the trial proceedings, it also
results in the inefficient scheduling of court time. When a
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bargain is reached a case is pulled out of the courts 
regardless of the stage it is in. Unfortunately, the 
bargain is often entered into at the last moment. The 
pulling out of cases on short notice makes scheduling of 
cases difficult or impossible. Thus, plea bargaining
ironically results in poor use of judicial and presecutorial
resources.

The final cost of plea bargaining is the effect it has 
on various law enforcement agencies. A recent survey of 
police officers in Rhode Island is informative on this point. 
The officers were asked various questions relating to their 
attitudes and role perceptions in the area of plea bargain
ing. Twenty-three percent of the respondents cited 
political influence, friendships or "pull" as the primary

51explanation for plea bargaining. Regardless of the 
validity of the claim the fact is that nearly one-quarter 
of the police officers believed it. One can speculate
that the result of this is that officers will be reluctant
to arrest anyone with political influence because they will 
assume the individual will be able to plea bargain to an 
insignificant charge.

Such speculation is supported by the fact that fifteen
percent of the officers indicated they would be less likely 

52to try to make arrests because of the guilty-plea system. 
Given the risk and danger involved in an arrest it is logical 
and understandable that an officer would be less likely to
make arrests if they are going to be followed by plea
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bargaining. At a minimum police officers are demoralized 
by the practice of plea bargaining.

This survey also provided evidence that police officers
do engage in overcharging to counteract plea bargaining. A
Rhode Island police officer was quoted as saying:

In some cases we will overcharge 
knowing bargaining will eliminate 
or at least lessen the charges.53

These arguments exposing the social costs of plea 
bargaining tend to outweigh the advantages plea bargaining 
may have, according to its advocates. It is significant 
that the costs of plea bargaining are broad and affect the 
entire criminal justice system. Whereas the benefits of 
plea bargaining are quite narrow and benefit only a small 
segment of society.



CHAPTER IV. CONCLUDING COMMENTS 
AND RECOMMENDATIONS

In my opinion the preceding chapters can lead to 
only one conclusion: the costs of plea bargaining far 
exceed the benefits. Therefore, the guilty-plea system 
must be substantially reformed or abolished.

The major benefit of plea bargaining is a savings of 
administrative resources. And even that benefit is some
what mitigated by the administrative inefficiency in the 
scheduling of court time caused by plea bargaining. The 
costs of plea bargaining are substantial and unacceptable. 
Plea bargaining has tainted the American criminal justice 
system through its often corrupt and arbitrary disposition 
of criminal cases. This is a system that favors habitual 
criminals, grants leniency to defendants who waive their 
constitutional rights, penalizes defendants who exercise 
their rights, varies from one county to another and from 
one person to another across the nation, and fosters con
tempt for the criminal justice system among inmates, police 
officials and the public.

The National Advisory Commission on Criminal Justice 
Standards and Goals (1973) substantially agreed with this 
assessment of the guilty-plea system. In strong and 
uncompromising language they condemned the practice of

41
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plea bargaining and proposed that it be abolished 
completely within five years.

The conclusion of the Commission's study of plea
bargaining reads as follows:

This standard may be the most far 
reaching in the entire Courts Report.
It embodies the Commission's view 
that plea negotiation is inherently 
undesirable and that such negotiations 
should and can be eliminated. This is 
decidedly a minority position. As 
one authority has observed, 'Even the 
observers most critical of today's 
guilty-plea system usually stop short 
of total condemnation of plea bargain
ing as an institution.' The
Commission does not stop short. It 
totally condemns plea bargaining as 
an institution and recommends that 
within five years no such bargaining 
take place ... The only concession the 
Commission is willing to make is that 
total elimination of the practice will 
take appreciable time. Therefore, the 
following standards which propose safe
guards for plea bargaining systems are 
presented as a stopgap measure. But 
this is on the express assumption that 
such measures can not remake plea nego
tiation into a process ultimately 
acceptable... Basic to the Commission's 
position on plea negotiations is its 
conclusion that lack of resources 
should not affect the outcome of the 
processing of a criminal defendant and 
that it is not unrealistic to expect 
that the criminal justice system can 
and will be provided with adequate 
resources... Moreover, it is unlikely 
that the increase in cases tried and 
the resulting burden upon the court 
system will be as great as apologists 
for plea negotiations assert.54

The Commission proposed five standards of reform as 
"stopgap measures." I feel these standards would lessen
the injustices of plea bargaining if they were enforced
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by the judiciary.

First, the Commission proposed that a record of the 
plea and the plea agreement be made. This is done in some 
areas of the nation now, but there is no rule of law 
requiring that it be done nation-wide. In some areas 
there are no records of plea negotiation of plea bargained
agreements.

Wisconsin has already made the recording of plea 
agreements and pleas mandatory. A copy of the forms used 
by Wisconsin courts is contained in the Appendix. The 
forms provide a formal record of the plea bargain for the 
court, judicial advice to defendant, and the defendant's 
response to the charges. These forms hopefully aid in 
insuring that a guilty plea is "voluntary and intelligent.”
I would recommend a change in the style of the forms. These 
forms should be readable by the average criminal defendant. 
Consequently, words such as, "whereas," "witnesseth," and 
"whereof" should be replaced by simpler language.

Secondly, the Commission proposes that each jurisdic
tion set a time limit on plea negotiations. The sole pur
pose of the time limit is to insure that the trial docket 
lists only the cases that will go to trial. Each juris
diction would accept only pleas to the official charge, 
except under unusual circumstances and with the approval 
of the judge and prosecutor, after the specified time has 
elapsed. The Commission stressed that this time limit
should only apply to pleas that involve negotiations and
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concessions on the part of the prosecutor. "There is no 
intent to prevent a defendant from pleading guilty as
charged at any time, even at the commencement of or during 
the trial."55

The third recommendation of the Commission was that
each prosecutor's office should formulate "a written state
ment of policies and practices governing all members of the 
staff in plea negotiations."55 This would prevent inequities 

resulting from different prosecutor's approaches to plea 
negotiations. Under this proposal at a minimum each
prosecutor would approach the plea negotiation process on
the basis of the defined considerations. The Commission
advised that the statement should require prosecutors to 
consider the following factors:

1. The impact that a formal trial 
would have on the offender and 
those close to him, expecially 
the likelihood and seriousness 
of financial hardship and family 
disruption;

2. The role that a plea and nego
tiated agreement may play in 
rehabilitating the offender;

3. The value of a trial in fostering 
the community's sense of security 
and confidence in law enforcement 
agencies; and

4. The assistance rendered by the 
offender:
a. in the apprehension or 

conviction of other offenders;
b. in the prevention of crimes 

by others;
c. in the reduction of the impact 

of the offense on the victim; or
d. in any other socially beneficial 

activity.
The statement of policies should 
provide that weaknesses in the
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prosecution's case may not be 
considered in determining whether 
to permit a defendant to plead 
guilty to any^offense other than 
that charged.37

The first four factors outlined by the Commission are 
self-explanatory. It is the last factor of the policy
statement that is crucial. It is the only factor the 
Commission believes should not be used by the prosecutor 
in plea bargaining. The Commission reasons that the 
proper function of plea bargaining is to arrive at outer
limits to be presented to the trial court for sentencing 
discretion. Ideally, plea bargaining should not be 
employed when the prosecutor doubts his ability to convict 
a defendant because accepting a guilty plea, even to a 
lesser offence under those circumstances, increases the 
danger of an innocent individual being convicted.

The fourth standard proposed reads:
No plea negotiations should be 
conducted until a defendant has been 
afforded an opportunity to be 
represented by counsel. If the 
defendant is represented by counsel 
the negotiations should be conducted 
only in the presence of and with the 
assistance of counsel.58

This standard is to be expected and a statement regarding 
the right to counsel is naturally required. However, the 
substantive effect of the presence of counsel in insuring 
that proceedings are properly conducted is questionable. 
Earlier chapters have illustrated that the presence of 
counsel is no guarantee that a defendant understands the
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nature of the charges or is aware of the consequences of
his actions.

The fifth proposal outlines those factors the judiciary 
should consider when reviewing a negotiated plea for accep
tance or rejection. The Commission asserts that a court
should not accept a negotiated guilty plea if any of the 
following circumstances are present:

1. Counsel was not present during the 
plea negotiations but should have 
been;

2. The defendant is not competent or 
does not understand the nature of 
the charges and proceedings against 
him;

3. The defendant was reasonably mistaken 
or ignorant as to the law or facts 
related to his case and this affected 
his decision to enter into the 
agreement;

4. The defendant does not know his 
constitutional rights and how the 
guilty plea will affect those rights; 
rights that expressly should be 
waived upon the entry of the guilty 
plea include:
a. Right to the privilege against 

compulsory self-incrimination 
(which includes the right to 
plead not guilty);

b. Right to trial in which the 
government must prove the 
defendant's guilt beyond a 
reasonable doubt;

c. Right to a jury trial;
d. Right to confrontation of one's 

accusers;
e. Right to compulsory process to 

obtain favorable witnesses; and
f. Right to effective assistance of 

counsel at trial.
5. During plea negotiations the defendant 

was denied a constitutional or signifi
cant substantive right he did not waive;

6. The defendant did not know at the time 
he entered into the agreement the 
mandatory minimum sentence, if any,
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and the maximum sentence that 
may be imposed for the offense to 
which he pleads, or the defendant 
was not aware of these facts at 
the time the plea was offered;

7. The admissable evidence is 
insufficient to support a guilty 
verdict on the offense for which 
the plea is offered, or a related 
greater offense;

8. The defendant continues to assert 
facts that, if true, establish he
is not guilty of the offense he seeks 
to plead; and

9. Accepting the plea would not serve 
the public interest. Acceptance of 
a plea of guilty would not serve the 
public interest if it:
a. places the safety of persons or 

valuable property in unreasonable 
jeopardy;

b. depreciates the seriousness of the 
defendant's activity, or other
wise promotes disrespect for the 
criminal justice system;

c. gives inadequate weight to the 
defendant's rehabilitative needs; 
or

d. would result in conviction for an 
offense out of proportion to the 
seriousness with which the 
community would evaluate the 
defendant's conduct upon which the 
charge is based.

When a guilty plea is offered and the court 
either accepts or rejects it, the record 
must contain a complete statement of the 
reasons for acceptance or rejection of the 
plea.59

The Commission's recommendations are comprehensive. If 
properly administered by the judiciary they would effec
tively limit injustices resulting from plea bargaining. I 
think the formal recording of the plea, the plea agreement, 
and the intensive judicial review proposed would protect 
the defendant from being "railroaded" by the system. The 
increased visibility of the plea bargaining practice and
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the knowledge that the bargain reached by the prosecutor 
and defense attorney would be made public would tend to 
force both the prosecutor and the defense attorney to act 
more conscientiously.

Of course, judicial attitude towards the proposed 
standards (if they were adopted) would be crucial. If the 
judiciary did not take the proposals seriously and were
lax in their enforcement of them the reform would be use
less. At the present it seems that a change in judicial 
attitude would be necessary before any effective implementa
tion of such reforms could be accomplished. The present 
judicial focus seems to be on expediting cases and adminis
trative efficiency rather than the just disposition of
criminal cases.

First and foremost a set of reforms such as those the
Commission proposed must be adopted into our legal system. 
The National Advisory Commission on Criminal Justice 
Standards and Goals made their proposals for reform in 
1973. No action was taken in response to their recommenda
tions. The Commission has not been the only one to make
recommendations only to have them ignored by the legal 
profession and coerts. The President’s Commission on Law 
Enforcement and Administration of Justice made proposals 
for reform in 1967, the American Bar Association House of 
Delegates followed in 1968 with their own reforms, and in 
1972 the American Law Institute proposed a set of reforms.
All of which have been ignored.
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I have serious doubts as to the possibility of a 
comprehensive and substantive reform of plea negotiations, 
given that the control of plea bargaining is in the hands 
of the legal profession. The legal profession reaps many 
financial and administrative benefits from the present 
system. It will take substantial public pressure to bring 
about any changes.

Drawing definite conclusions about plea bargaining is
difficult because there are no statistical studies or even
records of plea bargaining to illustrate its frequency, the 
prevalence of corrupt practices which were cited in Chapter II 
Moreover, the only empirical studies on the effects of 
abolishing plea bargaining refer to small, rural counties 
that are not representative of the nation.

Not every plea bargaining agreement involves corrup
tion. My point is that the judiciary of the United States 
has rationalized the use of plea bargaining to increase 
administrative efficiency, by assuming defense attorneys 
will safeguard their clients from injustice and unintelli
gent decisions. Chapter II does not conclusively prove that
all defense attorneys are corrupt or professionally
irresponsible. But I think it does prove that the judiciary 
can not realistically and in all honesty assume that defense 
attorneys will always serve their clients' best interests
and that a defendant will never suffer avoidable injustices 
as long as he has an attorney. I find that the judiciary 
holds a very idealistic concept of human nature and legal
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professional responsibility which accepts a plea bargaining 
process that has few, if any, ethical virtues. The uses 
of ideals to uphold a purely pragmatic functional practice
is ironic.

Furthermore, even if defense attorneys exercised 
their professional responsibility to the letter of their
Canon of Ethics there are still other serious ethical
questions that arise from plea bargaining.

Is it "just" that an accomplice or codefendant (one
who is as guilty as the other defendant) be punished less 
simply because he provides testimony against the other
defendant? In my eyes his testimony makes him no less 
guilty of his crime and is in no way deserving of a more 
lenient sentence. Is administrative efficiency worth the
destruction of the precept which presumes innocence until
there is proof of guilt, a precept which is fundamental 
to the Anglo-American concept of justice? Is there any 
justice in the so-called "sacrifical guilty pleas," in 
which a defendant offers his guilty plea in return for a 
dismissal of charges against a loved one? In Belcher v 
State, 42 Wis 2d, 299 (1969), involved a "sacrificial 
plea," In this case the codefendant wife got probation
while her defendant husband received two consecutive
sentences for armed robbery and attempted murder. I can 
not see any justice or benefit to society in such a case.

It is my conclusion that the high standards of the 
American legal system have been lowered. Justice has been
sold for administrative efficiency.



(CASE CAPTIONS) APPENDIX
PLEA AGREEMENT 

(Form PA)

KNOW ALL MEN BY THESE PRESENTS,
This day of _____________ 19____ '■

(1) WHEREAS, Defendant has been charged with the 
cr ime(s ) of ______________________ _____________ __________

in violation of ' ____ . _____ for which the
maximum penalty(ies) are _____________________ ___________ £
AND

(2) WHEREAS, the prosecuting attorney is agreeable 
to authorizing and recommending acceptance by the Court of 
plea(s) of guilty to the charge(s) of '______________'
for which the maximum penalty(ies) is/are
Upon acceptance of said plea(s) of guilty, as a further 
consideration, the prosecuting attorney agrees to nolle 
prosequi the following charges: _____________ ' _________
In addition, and as a further consideration of plea nego-
tiations, the prosecuting attorney agrees to refrain from

AND
(3) WHEREAS, Defendant desires to avail himself of 

the benefits of the offer by the prosecuting attorney by 
entering into a Plea Agreement for the purposes and 
consideration herein expressed:
NOW, THEREFORE, WITNESSETH THIS PLEA AGREEMENT, entered 
into as of the date first above written, and for the 
purposes and consideration hereinbefore and hereinafter 
recited, to-wit:

(4) Defendant hereby ratifies his said desire to
obtain the sentence benefits aforesaid by hereby freely, 
voluntarily, and truthfully offering his plea(s) of guilty 
to the charge(s) of ______________________________________
and so seeks to enter such plea(s), as is signified by his
signature under oath hereto, understanding that, upon 
conviction through approval by the Court of the Plea 
Agreement and acceptance of the plea(s) of guilty, the 
maximum penalty(ies) is/are..................... ...
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(5) The prosecuting attorney hereby ratifies his said 
offer and covenants that upon approval by the Court of this 
Plea Agreement and acceptance of the said plea(s) of guilty, 
nolle prosequi will be entered as to the following charges:

In addition, the prosecuting attorney covenants to refrain
from _____________________________ ____ ________

(6) It is further mutually agreed and understood as 
between the parties hereto that in the event this Plea 
Agreement shall be rejected by the Court, or, in the event 
the plea(s) of guilty herein is/are, after acceptance and 
conviction thereon, caused to be vacated or set aside at 
the instance of Defendant, this entire Plea Agreement shall 
become automatically rescinded by the parties hereto, 
thereby reinstating all charges involved herein, whether 
original or those heretofore made subject to nolle prosequi 
herein; otherwise, this Plea Agreement shall remain in full 
force and effect.

IN WITNESS WHEREOF, the parties hereto have set their 
hands on the day and year first above written.

Defendant

Prosecuting Attorney

(JURAT)
APPROVED AND CERTIFIED THAT THE ABOVE IS DEFENDANT'S FREE 
ACT AND DEED AND UPON MY PROFESSIONAL ADVICE:

Attorney for Defendant

(CASE CAPTIONS)
JUDICIAL ADVICE TO DEFENDANT 

(FORM JAD)
(1) You are charged with committing the crime of ____

' __________ as related by the attached indict-
ment/information.
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(2) The Court has learned that you wish to plead
guilty to __________ __________________ ________ _______

(3) The maximum sentence for the offense to which 
you have indicated you wish to plead guilty is

(4) Regardless of your indicated desire to plead 
guilty, you have a right to trial before a jury of 
impartial citizens, and to have your lawyer present 
throughout such trial.

(5) In the event you wanted to go to trial you could, 
also, have such trial before the judge alone without a jury 
if you preferred by formally signing a waiver of trial by 
jury form.

(6) In either situation, if you went to trial, you 
would be presumed innocent of all crimes, and the prosecu
tion would have to prove beyond a reasonable doubt that 
you are guilty of the original crime(s) or crime(s) to 
which you now desire to enter a guilty plea.

(7) If you had a trial, every defense you might have 
could be introduced in your favor, no matter what the 
defense might be.

(8) If you had a trial, you could require every 
witness favorable to your defense to be present and 
testify, and the court would compel them to be here and 
testify for you.

(9) If you had a trial, you would be able to confront 
all witnesses against you, face-to-face, and have your 
lawyer cross-examine them to be sure they are telling the 
truth.

(10) If you had a trial, you would not have to testify 
unless you wanted to, nor could anything you have ever done 
be admitted in evidence against you if you did not testify. 
If you wanted to remain silent, that is your privilege at 
the trial, and nobody could comment about such silence.

(11) Your offer to plead guilty will not be accepted 
unless you honestly feel in your own heart that you are 
guilty of the crime to which you are offering to plead 
guilty.

(12) Your offer to plead guilty will not be accepted 
if you are doing so because you are afraid of anything or 
anybody or because of any threats anybody may have made 
to you, directly or indirectly.
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(13) Your offer to plead guilty will not be accepted 
if you are doing so only because somebody promised you 
probation, a suspended sentence, or a light sentence, for 
nobody has any authority whatever to promise you anything 
except as has been indicated on the Plea Agreement form 
you have signed.

(14) Your offer to plead guilty will not be accepted 
if you do not believe now you are fully sane and in total 
control of your mental ability and able to understand what 
is taking place and remember fully what happened during 
the crime to which you wish to plead guilty.

(15) If you plead guilty, you surrender any right now 
or later on to challenge anything that took place before 
your plea of guilty is accepted.

(16) If you plead guilty, you give up your right to 
trial, your defense and favorable jury instructions, and 
you will not get to bring into court witnesses who might 
help you, or confront witnesses against you, for by such 
plea of guilty you will incriminate yourself, and the 
prosecution will not have to prove anything at all.

(17) If you plead guilty, by your stipulation of facts, 
you will be confessing under oath that you committed the 
crime to which you are pleading guilty.

(18) If you are now on probation or parole, for any 
crime(s) or offense(s) in the past, whether in state or 
federal court in Michigan or elsewhere acceptance of your 
guilty plea may result in revocation (termination) of the 
probation or parole, with a possible separate sentence or 
sentences as a result.

(19) The elements of the crime to which you have
indicated you wish to plead guilty are ___________________

(CASE CAPTIONS)
DEFENDANT'S RESPONSE TO COURT 

(FORM DRC)
(1) Do you understand everything stated to you in 

Judicial Advice to Defendant? If not, what do you
not understand?___________ ________ __________
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(2) Do you fully understand all the terms of the
Plea Agreement form which you signed? ______ ' _________

(3) State your age _______ how far you went in
school, , and your marital status _________

(4) Do you want a trial by jury? _ ; or
do you want a trial before the judge alone without a jury?

(5) Do you understand all of your constitutional 
rights? ____________ If not, what do you not understand?

(6) If you have any questions about the legal elements 
of the crime to which you wish to plead guilty, what are 
they? . ____

(7) Do you fully understand the maximum and minimum
sentence limits you might have to serve if your guilty plea 
is accepted? ’ What are they? __________

(8) Are you now fully sane and aware of what you are
doing and the possible consequences? _____________________

(9) If you committed the crime to which you seek to
plead guilty, were you fully sane and aware of what you did 
then? _____________ If not, explain: _______

(10) Has anybody or anything forced you to plead
guilty? ___________ If so, whom or what?

(11) Has anybody promised you a suspended sentence, 
probation, or a light sentence if you plead guilty other
than the Plea Agreement form you signed? _________________
If so, whom? ________ ____________________________________
What did they promise? ___________________________________

(12) Do you fully realize that, by your offer to plead
guilty, you surrender the right to challenge everything 
that happened before you offered to plead guilty? ________

(13) Do you fully realize that, by your guilty plea,
you give up the right to trial and all your other constitu
tional rights in connection with this case? ............
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(14) Do you fully realize that when you complete your
stipulation of facts under oath, you are confessing that you 
are truly guilty of committing the crime to which you plead 
guilty (or a higher crime) and by doing so, this is as much 
a conviction as if a jury found you guilty? ______________

(15) Do you fully realize that, by such sworn stipula
tion of facts that, if you do so falsely, you can and may 
be prosecuted for perjury (false swearing) and be punished 
for such over and above the crime to which you are pleading 
guilty? •

(16) Are there any circumstances, facts, or events
concerning your case that you wish to tell the court before 
you offer to plead guilty? If so, what are they?

(17) Were you on probation or parole from any state 
or the federal government when you committed the crime 
to which you wish to plead guilty, if you did commit it?

If so, where, when, and commencing when
and for how long? __________________
If so, do you realize that, if your plea is accepted, it 
might result in the revoking of your probation or parole 
and separate sentence(s) from such?_______' __________

(18) Do you fully realize that, if your guilty plea
is accepted, whatever sentence the court gives you, will 
be based on nothing else but an independent investigation 
of the nature and circumstances of the crime, the harm or 
damage done, your past background, and the prospects for 
your becoming a good citizen in the future?____________ __

(19) Are you satisfied with services of defense
counsel?____________ If not, what is your complaint?

(2) Enter below a stipulation of the facts of the 
crime to which you offer to plead guilty and your partici
pation in the crime. (In other words, tell the Court what 
happened and why you believe you are guilty).

Defendant
EXECUTED IN MY PRESENCE: 
CERTIFIED THAT THE ANSWERS 
ARE DEFENDANT’S OWN.

Attorney for Defendant
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(JURAT)
(CASE CAPTIONS)

CERTIFICATION OF PLEA ACCEPTANCE 
(CPA)

(1) The original charge was ........... ........
as charged by the indictment/information dated ~

(2) On the _____ day of , the defendant
entered a plea of ' before me to the charge of

(3) Before and during h____  offer of said plea of
said defendant was fully advised and fully waived all 
constitutional rights and defenses, federal and state,

(4) Accordingly, I find that said plea of '______
was properly entered; that the defendant was of sound mind 
both at the time of the commission of the crime and at the
time of h_____  plea of ____________  and that the same was
h______ free and voluntary act, being without coercion and/
or inducement and with full knowledge and understanding of 
all possible consequences of such plea of....... ........

Judge
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