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PREFACE

Society today has similar yet diverse terms whereby it 

classifies public servants as either politicians or statesmen. 

When one hears the word ’’politician”, one’s mind immediately con- 

Jures up an image of a cigar-chewing, handshaking, baby-kissing 

character who pleads for good government and at the same time ac

cepts bribes, payoffs, and other remunerations. Conversely, one 

thinks of a statesman as being a staid, paternal and decorous 

American going about doing good and avoiding evil. In truth the 

notion of a public servant as either a politician or a stateman 

is purely subjective. The maxim that things are the measure of 

the mind, has been shelved for the more popular one that holds 

the mind’is the measure of thlhgs. We believe only that which

we wish! History, however, is usually the final Judge of a man’s 

worth.

It is seldom that a public servant is widely acclaimed by 
all interest groups and factions as the epitome of the ’’true ser

vant of mankind.” Montana has produced such a man and it is with
tnis ’’man of the state," Joseph Kemp Toole, that this paper is 

concerned.
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CHAPTER I

THE NEMESIS OF A POLITICIAN

Joseph Kemp Toole, destined to become the first elected 

governor of Montana was born on May 12, 1851, in Savanna, Missouri.
He was one of ten children born to Edwin and Lucinda Porter Toole. 

More than likely his parents were prosperous since Toole attended 

the Western Military Institute at Newcastle, Kentucky, after he had 
completed his primary education.1 2 3 4 He was a gifted student and grad

uated from the Institute with high honors. Upon completion of his f

formal education, he started his legal career by reading law in the
2office of Webb and Barber in Savanna. When he had reached his 

eighteenth year, Toole came to Montana to work in the office of his 

brother, E. Warren Toole, a lawyer in Helena. In 1870 he finished 
his legal training and in that year was admitted to the bar.^ As 

Thomas Stout states in his work Montana. Its Story and Biography 
’’the fourteen years which followed made the firm of Toole and Toole 

famous in the latter legal annals of Montana.” When Toole was 

twenty-one years old, he was elected district attorney of the Third 

Judicial District. Well trained indeed was this man so recently

1. Progressive Men of Montana. (Chicago: A.W.Bowan & Co.) p.24.
2. Ibid.

3. R. George Raymer, Montana, the Land and the People. (Chicago:
Lewis Pub. Co., 1930), Vol. I, p7“3^7T —

4. Thomas Stout, (ed.), Montana. Its Story and Biography. (Chicago: 
The American Historical Society, 1921), Vol. I, p. #43.

1
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introduced to the West. He served two terms in this position, close 

ly observing the many facets of legal life in Montana territory.

Toole then became engulfed in the problems of Montana 
and in 1881 he was chosen to represent Lewis and Clark County in 

the council of the Legislative Assembly. He was so highly esteem

ed by his contemporaries that he was chosen Council President.

Three years later he was a member of the Constitutional Convention 

at Helena. The outstanding issue then was the admission of Montana 

as a state. The Convention’s purpose was to draft a constitution 

and present it to Congress with a plea for admission. It had been 

a practice of the federal government to appoint the territorial 
officers for Montana. These ’’carpet baggers” were appointed with

out consultation of the people over whom they were to rule I Congres 

used these appointments, in reality a form of patronage, as a meth

od of prolonging the territorial status of Montana.Between the 

Conventions of 1884 and 1889, Toole served two terms as the terri

torial representative of Montana. On January 15, 1889, he told the 
Congress that ”he the president has erected a multitutde of new

offices, and sent hither swarms of officers to harass our people,
7

and eat out their substance.” Toole became a bitter and outspoken 

foe of the type of federal appointees and of the characteristics of

5. Ibid.
6. Clark Spence, "The Territorial Officers of Montana, 1864-1869,” 
Pacific Historical Review. Vol.XXX, No.2, (Berkely: University of 
California Press, 1961), p. 123.

7. Ibid
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the carpet bag era In Montana, He presented to Congress the consti

tution adopted by the 1884 convention in Helena. Toole never gave 

up in his role as territorial representative, trying to impress upon 

Congress the beneficial results to develop if Montana could be admit

ted. The territory was not without its own arguments. The situation 

was as follows:

1. Montana was not only out of debt, she 
had a surplus of $130,192.70.
2. Four-fifths of the adult male popula
tion were born in the United States.
3. The mining output of Montana in 1888 
totaled $13,318,000 or 1/4 of the combin
ed output of the United States and Mexico!
4. Living conditions were good; wages 
were high. 8

These were truly good reasons why the area could ask statehood.

Toole continued to petition Congress, hoping to gradually weaken 

Republican resistance to passage of the bill. In 1889 he return

ed to Helena. Then on July 4 he and other Montanans convened to 

draft another constitution since a House Conference Committee re

port favoring statehood had passed Congress on February 22, 1889,

Just ten days before the adjournment of the 51st Congress and the
9

first Cleveland administration. The Enabling Act in the Omnibus 

Statehood Bill called for several conditions to be met. The con

stitution had to be republican in form and without distinction to

wards any person, regardless of race or color save untaxed Indians,

8. Merrill G. Burlingame, and K.Ross Toole, A History of Montana. 
(New York: Lewis Historical Publishing Co., Tnc. 1957), Vol.I, 
pp. 237-8.

9. James McCellan Hamilton, From Wilderness to Statehood, ed. 
Merrill G. Burlingame, (Portland: Binfords & Mort, Pub., 1957), 
p. 536.
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in regard to civil and political rights. Also the state constitu

tion could not be in conflict with the federal constitution nor the 

principles of the Declaration of Independence. The act also called 

for perfect religious freedom. Citizens had to disclaim all rights 

to the unappropriated public lands in the state and recognifce the 

fact that all Indian lands were to remain under Congressional super

vision. The territorial debts were to be paid by the state, and it 

was to make provisions for the establishment and maintenance of a 

system of public schools.There were a few more provisions in the 

Enabling Act but for our purposes, they are irrevelant. At first 

glance these provisions seem to be a big order to fill, yet they were 

the basic and fundamental specifications any new state had to meet. 
The 1889 convention made provisions for the conditions and then on 

the 17th of August, 1889» the final draft of the constitution was 

adopted by the delegates. The State constitution was ratified by 

the voters in a general election held on October 1, 1889. At the 

same time the first state officers were elected. Their terms were 
to begin on November 8th, the day on which the president issued his 

proclamation announcing the results of the general election. On 

that day, Montana automatically became a state.

10. Ibid, pp.537-538.
11. Stout, op clt. p. 442.



CHAPTER II

THE GOAL ACHIEVED

Because of his undying love and devotion to Montana, Joseph 

Kemp Toole became the first elected governor of the infant state.

It was indeed fitting that this man, who more than any other per

son helped Montana reach her new status, became her first elected 

chief of state. The fact that he was the only Democrat on the state 

gubernatorial ticket to be elected is also proof of the great esteem 
he enjoyed.

Toole’s first term as governor was a bitter and an interest

ing one. Thomas H. Carter had been elected as the new state’s rep

resentative in Congress. Since he won by a large majority, there 

was no doubt of the legality of his election. The real fight was 
on the choice of the new state’s senators. As Thomas Stout writes:

The all important issue was the 
choice of the United States sen
ator, and, unfortunately, there 
arose a complication which, for 
a time, brought a dual govern
ment, and which eventually threw 
the choice of the national senator- 
ships into the Congress of the 
United States. 12

The crux of the whole problem was the election returns from the 

thirty-fourth precinct in Silver Bow County. When the State Board 

of Canvassers met on October 31st to cheek the votes, they discov

ered that there were no returns for Silver Bow County. Inquiries

12. Ibid, p. 445.

5
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soon revealed that the County Canvassing Board of Butte had met and 

rejected the vote of the thirty-fourth precinct as fraudulent. In 

turn the State Board declared that the returns of all the precincts, 

minus the disputed one in Silver Bow County, were legal.The 

effect of this action was diseastrous as far as the Democrats were 

concerned, for the entire legislative ticket of Silver Bow County 

received a majority. Had the Democrats received the prize, they 

would have controlled the Legislative Assembly on a joint ballot. 

Governor Toole then proceeded to organize the House with the five 

Democrats from the thirty-fourth precinct whose election had been 

contested. By proclamation Toole opened the House in its appointed 

place, the Iron Hall in Helena. On November 23rd the Senate, equal

ly divided, met in another building. The Republicans could expect 

to pass their pet bills since the deciding vote in any tie would be 

cast by the Republican Lieutenant Governor, John E. Rickards. Be

cause of this fact, the Democrats, numbering eight, refused to meet 

with their adversaries. It took twenty-seven days to organize the 

Senate but even then the eight Democrats refused to abide by the 

rules and carried on a policy of absenteeism. This policy was so 

effective the Republicans were forced to pass a resolution on the 

76th day whereby the absentees would be fined, starting on February

10, 1890, $50.00 on the first day, $100 the second, $200 the third, 
14etc. Ten days later the session adjourned.

13. Ibid.
14. Ibid.. pp. 446-447.
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Several questions can be asked at this Juncture. Why didn’t 

the Democrats take a chance on working with their opposition? Grant

ed that the Republicans did have an apparent majority, the Democrats 

could always rely on Governor Toole to veto any bill which they 

thought detrimental to the state. One also wonders why the Repub

licans waited so long to make attempts to punish the Democrats for 

their actions. It seems to be the last resort effort on the part of 

the Republicans to punish the Democrats in the Senate. The date 

that the resolution would become effective was the 10th of February, 

just ten days before the session was to end.

In the House, the Republicans enjoyed a decisive majority. 

There vere a total of fifty-four seats in the House, the Republi

cans held 25 of these, the Democrats controlled 24 and the other 

five were the disputed ones. With this clear majority the Republi

cans were able to elect William F. Sanders and Thomas C. Power as 
the state’s first United States Senators from Montana in a Joint 

meeting with their senatorial contemporaries. The Democrats in 

their Joint session elected William A. Clark and Martin Maginnis 

for the posts. This dispute was finally settled by the Republican 

controlled United States Congress. Naturally the Republicans won 

the contested seats. Thus the long deadlock between the two fac

tions was broken by the Congressional ruling. In the House, a com

promise was effected whereby the disputed precinct would be represent

ed by three Republicans and two Democrats. On January 28, 1891, the 
two houses convened and started to work.15 This, however, was to

15. Hamilton, op.clt.. pp.574-579.
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no avail because in their fight to gain control of the respective

houses, the lawmakers forgot to make any attempt to introduce bills.

The House of Representatives was so absorbed with its organizational 
1 6proceedings that it failed to pass any appropriations bills.

Just what was Governor Toole's policy at this time? One

would be led to think that, since this was his first term in the 
governor's chair, the man would be a little reluctant to get in

volved in the power struggle. Toole, in truth, was not an amateur 

in the political wars of this nature. His days in the territorial 

assemblies and constitutional conventions gave him the background 

and the backbone necessary to weather a storm of this type. Toole 

was definitely not the Casper Milquetoast politician. There is no 

evidence that Toole in any way tried to stop the Democrats from 

adopting a policy of absenteeism and non-cooperation. It can there

fore be assumed that he gave his politician friends passive approval, 

if not actual encouragement, in their action. All this was to no 

apparent avail as the Democrats had three strikes against them.

First is the fact that the opposition had the majority in the House. 

Next, the Republicans had the assurance of the winning critical is

sues in the Senate since, in the case of a tie vote, the Republican 

Lieutenant Governor Rickards would vote with his party. Thirdly, 

the disputed issues were finally to be settled by a Republican- 

controlled Congress. Toole then could expect to be hamstrung in 
any attempt to get legislation that was frowned upon by his polit

ical adversaries. This was the general atmosphere prevailing in the

16. Stout, op. clt.. p. 448
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First Legislative Assembly of Montana.

Toole was better prepared to deal with the Second Legis

lative Assembly which convened on January 5, 1891. In his State 

of the State message, the governor asked for several measures, the 

majority of which were concerned with appropriations since the 

previous assembly did not pass any money bills. Toole had been

forced to run the state on credit, and the new assembly had to 
17make the necessary appropriations. He began his message with a

brief resume’ of the financial condition of the state and expressed

his views on Montana’s future. Toole, in a rather diplomatic way,

criticized the First Assembly when he stated:

Considerable difficulty has at times 
been experienced in carrying on the 
necessary affairs of state...This has 
resulted from a want of the necessary 
legislation to put constitutional pro
visions into effect. 18

He then asked the assembled lawmakers to ’’Levy a uniform 

rate of assessment and taxation’’ and at the same time asked them 

to levy the largest tax possible as provided by the constltution-- 

a two and one-half mills levy. With this revenue Toole hoped to 
pay off the state’s debts and still have money left for any addi

tional expenses. Toole then proceeded to list the purposes of the 

appropriations. First on his list was the penitentiary. When 

Montana came into the Union, the territorial penitentiary, formerly

17. ’’Joseph K. Toole,” Dictionary of American Biography, ed. Dumas 
Melane, Vol. XVIII, (New York: Charles Schribner & Sons,1936), p.5O9.

18. Joseph K. Toole, "The Governor’s Message',’ Senate Journal of 
the Second Legislative Assembly of the State of Montana. (Helena: 
Journal Publishing Co., 1&91), p. 17.
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maintained by the federal government, was turned over, with its lands, 

to the state. In the Interim between passing from the status of a 

territory to that of a state, Toole was forced to "contract” with a 

Frank Conley and Thomas McTague the "care, custody and maintenance 

of the institution and inmates." For this reason the legislature 
was asked to appropriate $44,901.90. Toole personally was in favor 

of running the prison on this "contract" system but he asked the leg

islature to institute a definite program for maintaining the institu* 

tion. The state could expect to appropriate money for the prison 
every year as the prison had sixteen permanent guests^ Money for 

the prison and the insane asylum, the latter totaling $77,380.61 , 
was, according to Toole, the biggest expense of the state.19 20 The 

care and maintenance of the mentally disturbed was handled in the 

same manner as that of the prison—the contract system.

After covering the biggest money problems, Toole then call

ed for measures to provide for keeping the state militia, the govern

ment offices and other related Institutions in operation, as well 

as expressing his view on the State Boards, E.g. Board of Pardons, 

the State Board of Education and the State Board of Examiners and 

Prison Commissioners.

The next major topic he discussed was the issue of public 

lands in Montana. The State received all the federal lands as her 

own property when statehood was effected. Toole pleaded with the 

legislature to pass acts which would set aside some of the public

19. Ibid., pp. 17-19

20., Ibid, p. 19
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lands for educational purposes. ’’Every day that passes,” he said, 
"lessens the value of the grant by affording opportunity for in

dividuals to Initiate settlements and rights under the lands laws 

of the United States.” Toole explained that the legislation was 

of extreme importance because of the suits in the federal courts 

whereby state-backed individuals were trying to dispossess thous

ands of mineral lands granted to the Northern Pacific Railroad. In 

return for the mineral lands, the railroad was to receive an equiv

alent amount of agricultural land. Toole was mindful, however, of 

the problems that would be involved in any action undertaken. He 

proposed that the Board of Land Commissioners, to which belonged the 

obligation of classifying public lands, should see to it that care

be taken and preference given to actual settlers who, through error, 
22occupied school land.sections. The governor then spoke of another

problem that was of extreme importance to Montana. Toole observed:

If the federal government or the State 
shall ultimately aid in the establishment 
of a system of Irrigation and the storage 
of water by means of reservoirs, no man 
can approximate the value of these lands 
to the State in the future. 23.

He was in favor of an irrigation system in Montana, provided that 
24it was constructed and financed by the federal government. Fin

ancial returns to the state would then be in the form of taxes on * * * *

21. Ibid., p 27

22. Ibid.

23. Ibid.,p. 28.

24. Burlingame and Toole, dp. clt.. p. 284.
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the Income from these Irrigated lands. Perhaps he wanted the legis

lature to at least set up an irrigation system before unscrupulous 

individuals could undertake a similar system and then in turn charge 

the farmers and ranchers unfair fees for the water. In any event 

Toole hoped the question would be solved by the legislature.

Another phase of the educational question discussed by the

governor was the establishment of an agricultural college. Again
Toole was feaful of the possibility that the school lands might be

seized by private citizens. With this in mind he stated:

Many of our lands donated to the 
State for the support of common 
schools,...as well as university 
lands already selected, are en
dangered by the trespassers and 
individuals asserting claims under 
the mineral land laws. 25

Protection of these school lands was virtually impossible due to 

the fact that the previous legislature failed to pass any laws for 

their protection. He expressed his desire that the legislature 

would make appropriations for the examination and surveying of 

these lands. Montana was still under the spell of the gold rush 

era and any new gold discovery would place the public lands in 

grave peril. Miners on their way to strike it rich could care less 

whether or not they placed their claim on a patch of land that 

might someday be the playground of their children’s school. This, 
to Toole’s mind, was the gravest question facing the legislature!25 26

Earlier I made mention of Toole’s view on the Controversy

25. Toole, on. clt.. p. 29
26. Ibid.



13

between the Northern Pacific Railroad and the public lands. He told 

the Assembly that the railroad lands should always be open to ex

ploration. We are," he said, "virtually interested in upholding 

the spirit and purpose of the grant, which reserved all mineral 

land from its operation." Toole planned to ardently adhere to the 

policy adopted by the federal government—enforcement of the idea 

that the miners were to have precedence over the railroad companies. 

He also asked for an early survey of all the railroad lands, owned 

outright or leased, for the purposes of taxation. Since the North

ern Pacific claimed this land as their property, Toole saw here 

another source of revenue for the state. Surveys had to be made, 

however, before the railroad lands could be taxed and the state 

needed every cent of revenue it could appropriate. The issue of 

the railroad lands was to be one of the most controversial ques

tions debated by the Second Legislative Assembly.

Earlier in his message, the governor urged the legislature 

to formalize ideas about irrigation and water reservoirs. Again, 

in his message, Toole covered the area on desert lands and irriga

tion. He believed that the people of Montana were not interested in 

holding a huge empire as a mere cattle range for large herds. "It 
will be," he told the Assembly, "a glad day for Montana when the

stock interests of the state shall be divided among the ranchmen in 
28small lots." With this division, Toole believed that stock would 

receive better care and that more jobs for the men would be provided, * *

27. Ibid.
28. Ibid., p. 30



14

I In view of the governor’s request, I cannot see how this

division would benefit Montana as a whole. Cattle spreads had been 

big in the state and rivers and water-holes usually constituted 

ranch boundaries. With the division of these into small lots, this 

would naturally give rise to the danger of overgrazing on the al

ready arid lands. Toole did admit that certain Eastern communities 

had risen in bitter opposition to the plan. "Their protest," he 
said, "is based upon the claim that reclamation of these arid lands 

would subject the settler in the Eastern and Middle states to un- 

fair competition...'.' These contesting states were the breadbasket 

of the nation arid they realized that any new area of competition 

would be to their disadvantage. Toole also appears to have used 

the irrigation policy as a means df influencing more people to come 

out and settle in Montana. Toole went on record as favoring pro

jects of this type not only for the benefit of Montana but also for 
the nation in general.

Another topic that the governor presented to the Assembly 

was that of the method of voter registration used in Montana. The 

state had been using the old territorial statues regarding regis

tration and to Toole "overshoots the mark and operates to disfran
chise many good citizens."50 He was of the opinion that no regis

tration was necessary as a condition for voting, particularly in 

remote and sparsely populated areas, and in view of the difficulties 

encountered in transportation to the nearest place for registration. 29 30

29. Ibid., p. 31

30. Ibid.. p. 40
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He went on:

The result of this is that the 
ranchman, the stock-herder and 
the prospector, who form a large 
percent of our population, and 
who are generally impecunious and 
unable to bear the burden of such 
an expense and the loss of time... 
are compelled to remain at home 
and are thereby disfranchised on 
election day. 31

For these groups Toole recommended that the Assembly amend the 

existing laws governing voter registration and make provisions 

that only those who lived in incorporated cities and towns having 

a given population be obliged to register for elections. He be
lieved that the "repeating" and fraudulent voting occured in these

latter places rather than In the small towns where everyone knew 
32his neighbor. Registration every six years was another policy 

Toole wanted adopted since "it is an undue and unnecessary burden 

on the citizen to require him to register every time there is a 

general election." Toole then examined the possibility of several 

laws concerning voting procedures being declarednull and void. He 

said that a person could be disfranchised if he were ill or if he 

were out of the state at election time. The right to vote was also 
denied to a naturalized citizen if he failed to produce his natural

ization papers at election time. The same held true if a naturalized 

citizen whose qualifications for residency culminated between Oct

ober 15?and the day of the elections. Natural born Montanans who 

became of age between the last day of registration and election

31. Ibid.. p. 41

32. Ibid.
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day were allowed to vote whereas those who had the misfortune to 

be born across the seas were denied this right under the same cir
cumstances. 55 Toole was well aware that the next year would be a 

presidential election year and therefore probably wanted a speedy 

passage of the registration laws so as to allow more people the 
franchise. Revision of such laws would mean a swelling of political 

ranks, preferably the ranks of the Democratic party. Toole also 

wished to end all chance of another crisis as the one precipitated 

by the thirty-fourth precinct dispute in Butte.

Also connected with the voting was the question of the 

types of balloting to be used in the future. The 1889 Territorial 

Legislature had initiated the Australian voting system. After 1889 

Montana used this type of voting, but, unlike the pure Australian 

ballot, their ballot was a continuous list of all the candidates. 

Toole proposed that the candidates* names "should be on separate 

tickets representing the party whose political principles they a- 
vowed, or upon the same ticket in separate columns."5^ Toole be

lieved that this would alleviate any mistakes, either intentional 

or otherwise, by election judges."If our constitutions are to 

endure...the vote of the people expressed at the polls, without 

hinderance or intimidation, must be sedulously guarded and main
tained at all hazards." Thus Toole, so long a champion of state

hood for Montana, exhorted the legislature to protect all that he

33. Ibid.. pp. 42-4J.

34. Ibid.. p. 43.

35. ibid.. p. 44.
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had striven for--the right of the people of Montana to chose their 

own government. He would oppose anyone or anything who desired to 

take these rights away. He was not going to see his efforts go 

down the drain.

Other proposals that Toole wished the legislature to in

augurate were the adoption of a Great Seal for the State of Montana 

and the recommendation that the eighth day of November be declared 

a legal holiday.

The majority of the new laws the governor called for were 

to either strengthen or to replenish those adopted by the last ter

ritorial assembly in 1889.

The situation Toole faced now was far dlffereat than that of 

the First Legislative Assembly. Whereas the Second Assembly was or

ganized the first day In session, it took twenty-seven days to organ

ize the previous assembly. There was every indication that the chacs 

of the first legislature would not be repeated again.

The effectiveness of any administration can usually be mea

sured by the amount of legislation passed. Naturally Toole could

expect the Senate to go along with his programs since the Democrats 
36held a majority of 10-6 there. In the House the Republicans 

held a majority of 28-27 until A.C.Witter, a Republican,died on 

January 31, 1891. His vacancy was not filled, thus leaving the 

House split 27-27.In strictly party vote Issues, usually en.. 

tailing complete obedience to party considerations, the Democrats

36. John W. Pace and H.J.Mock (ed.), The Montana Blue Book. 
(Helena: The Journal Publishing Co., 1691), p. 85.

37. Ibid., pp. 106-107.
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had to hope that at least one or more Republicans would be absent 

when the House voted on crucial bills.

By the twelfth day of the session, the Senate announced 

that it had referred Toole’s recommendations to the proper commit

tees, and on the same day the House sent to the Senate the first 
series of bills, the majority of which were Toole’s.-58 Forty- 

eight session days later, the Second Legislative Assembly of the 

State of Montana was adjourned sine die.

What were the results of these sixty days which contri

buted so much to the general well being of the State? As stated 

before, Montana was operating under the laws of the last territor

ial assembly, even though the unproductive First Assembly had sat 

in session for ninety days.

First bills to reach the status of law were the approp- 
Anrlatlons and revenue measures, twenty-one in all. Most of these 

revenue bills were to pay the expenses of the legislature, the 

State government and the expenses of the Judicial department of 

Montana. Private appropriation laws passed were to benefit the 

various Institutions in the State, most notable were those of the 

National Guard, the insane asylum, the maintenance of the State 

prison, the Montana Law Library, the unfortunate victims of

38. _______ Senate Journal, 2nd Session, Montana, pp. 89-92.

39. Ibid., p. 414.
40. _______ , Laws. Resolutions and Memorials of the State of Mon
tana, (Helena: Journal Publishing Co., 1891), p. vii.
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blindness, feeblemindedness, etc. The legislature even provided a

free suit of clothes for each prisoner discharged from the State
41prison.

Following passage of the appropriation laws, the legisla

ture enacted several measures relating to the State Officers. On 

March 4, 1891, the presidential elector system was instituted and

one day later the office of the Mineral Land Commissioner was
42

created. The most important duty of this new office was to as

certain, as clearly as possible, the value of the mineral lands 

owned by the Northern Pacific Railroad, and to protect the:

...millions of acres of the best 
gold, silver and copper-bearing 
mineral lands of Montana from 
becoming the property of the Nor
thern Pacific Railroad Company. 43

By the same act, the Mineral Land Commissioner was also instructed 
to "guard and care for the interest of the State of Montana in all 

its grants of public lands...for school and other purposes.

Ever mindful of the need of keeping historical records and 

artifacts Intact, the Legislature on March 4, 1891, made the His

torical Society of Montana a trustee of the State, notwithstanding 

the fact that the Society had been in existence since February 2, 
1865. In the new law, Toole, as governor, was named an ex officio 

member. The Assembly also provided a librarian with a salary of

41. Ibid.

42. Ibid.. pp. 173-173; 179-180.
43. Ibid.. p. 179.
44. Ibid.. p. 180.
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$600.00 a year.

In regard to the Judiciary department, the Legislature In

creased the number of districts by two, thus creating a total of 

ten such districts in the State. It also provided for an index of 

the district court's records--for reference purposes. These three 

acts were the most important of the laws which pertained to the Jud- 

lclal branch of the State government.

General laws passed by the Second Legislative Assembly were 

extremely varied, ranging from the designation of the first Monday 

of September as Labor Day and a State Holiday, to the authoriza

tion by the State to allow married women to transact business In
47their own name.

By far one of the most controversial laws passed was that 

which made railroad companies financially responsible for damages 

to livestock by moving trains. According to the act, railroads had 

to fence off all their right of ways so as to protect livestock 

from approaching the tracks. If, in any event, livestock was so 

damaged or killed, the railroads had to pay the owner the current 

value of the animal.

The question of mining lands—the Northern Pacific Railroad 

claimed over eight million acres—was again discussed by the Legis

lature. Since none of this land grant was either productive in

45 Ibid.. P. 199.
46 Ibid., P. lx.
47. Ibid.. PP. 263-266.
46. Ibid., P. 267-269.
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coal or Iron ore, the railroad company was allowed to seleet two 

million acres in lieu of their non-productive land. By this means 

the railroad company soon owned two million acres of the most pro

ductive mineral land in the State. The Senate Joint Memorial, No.5, 

asked the federal Congress to pass acts which would end this prac-
2l Qtice once and for all. 7 Another bill which would have really 

depleted the revenue of the railroads was House Bill 94, presented 

by Representative Penrose of Silver Bow County, a Democrat. If en
acted, the bill would have regulated the railway fares in Montana.80 

However, the bill failed in the Assembly.

Mining laws were in no way directed against the railroads 

alone. House Bill No. 6, Introduced by Democrat Peter Breen of 

Jefferson County, would have forced the mine owners to have eight 

hour shifts for the miners instead of the normal ten hours. How
ever, the bill failed to get the necessary majority in the House.81 

Reaction was so bitter in Silver Bow County that Representative

Penrose, a Democrat from that county who had voted against the bill, 
52received several letters warning him not to return to Butte.

Within sixty days the Second Legislative Assembly had pass

ed a host of laws and now Governor Toole was prepared to put them 

into effect. 49 50 51 52

49 Ibid., pp. 317-318.

50 The Dally Independent. (Helena), February 21, 1891, p.8.

51 Ibid.
52 The Dally Independent. (Helena), February 28, 1891, p.8.



CHAPTER III 

CONCLUSION

In this thesis I have tried to cover as objectively as 

possible the accomplishments and failures of the Second Legisla
tive Assembly. Toole’s role in the general picture is hard to 

discern. He had presented all his recommendations to the Legis

lature with as much force and ability as he could, yet the question 

of Just how effective his work was will never be known. Certainly 

he could take some consolation in the fact that within two years 

he was able to give Montana a strong and unified government. Toole 

enjoyed one extremely important boon—the fact that the Senate was 

controlled by the Democrats and that the House was, at least, even

ly divided. Whether or not the same legislation would have been

passed in an entirely Republican-controlled Assembly is debateable. 

What was finally accomplished constituted some of the foundations on 

which Montana now stands.

Toole remained in the office as governor for the remainder 
of his term and in 1892 refused to run. It would be pure conjec

ture on my part to guess why he did not run again. Most assuredly 

he enjoyed enough popularity to be reelected. In an article on the 

occasionoof his death in 1929, the "Independent Record" stated:

For some sixteen years of prosperity, 
the new ship of state had been guided 
by pilots, loyal and true. As Gov. 
Toole retired the political demagogues 
...were getting their work. Blinded 
with ego-mania, they kept up a con-
sstant agitation for the destruction of

22
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the system which J.K.Toole and his 
associates represented. They de
manded the initiative and referne- 
dum, recall...and even suggested 
that the people should have the 
right, by popular vote, to reverse 
decisions of the supreme court.
No wonder Gov. Toole desired to 
return to private life.... 53

I disagree with this statement entirely. The article leads one 

to believe that Toole didn't champion these causes, espoused by 

the Populist Party. Even during the Constitutional Convention of 
1889 he favored new civil and social rights. In fact he even tried 

to have the Convention allow women the franchise. These new pro

posals were endorsed by the Populist Party, and in I896 Toole backed 

the Fusion candidate for the presidency—William Jennings Bryan. 

Perhaps he thought that he had done as much as possible at that time 

Whatever his reason for not running until 1900 remains unknown.

Joseph Kemp Toole, the man who lived for the State, was 
loved by all the State, regardless of one's own political beliefs.

It was fortunate for Montana that a man of Toole's calibre was 

willing, and able, to preserve what he had worked all his life for-

--Montana.

53 The,Independent Record. (Helena), March 11, 1929, pp. 1-3
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